








REPORTS OF CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 
—-—- 


Chief Justice Lipscomb. 
Judges Saffold, 
Ellis, 
Crenshaw, 
Minor, and 


Gayle. 


Present at this term, 


Tankersiey against Silbtrn. June, 1824. 


WRIT of Error to Jlobile Circuit Court—declaration ae A 


begins as follows : “ James D. Silburn complains of Rich- action in the de- 


“ ard Tankersley in custody, and for that whereas the said — 
“ Richard on,” &c.—and sets out an indebitatus assumpsit for rs The use efthe 


three hundred dollars for so much money paid by plaintiff pest, instead of 
to defendant by mistake in settlement of accounts ; in icin 
which settlement defendant charged plaintiff said $300 for and figures in- 
rent of a house, to which rent the defendant was not entitled, ama = 
setting out a super se assumpsit in the usual form. Plea— judgment is not 
non. assumpsit and issue. The entry of the verdict and $"V 3+ in as. 
judgment, after setting out the names of the Jurors, pro- sumpsit for £20, 
ceeds as follows.: “ the Jury find a verdict for the plaintiff mg vinyoor _ 
‘“‘ for the full amount of claim, say $90, with lawful interest judgment for 

“ from the’ payment of the money, 20th January, 1818 ; oh J ba 
‘ whereupon it was considered by the Court that judgment day, reversed 

“ be entered up against the defendant for the full amount of = ~<a 
“ the plaintiff’s claim, say $90, with lawful interest from the er. 


payment of the monéy, 20th January, 1820.” 
; A 
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Tankersiley here assigns as Error—Ist, The nature of the 
action does not appear from the declaration. 2d, The de- 
fendant is described as in custody without saying of what 
plea, whether trespass, case, or debt. ‘3d, The verdict and 

gment are uncertain, and refer to a claim and date not 
to be found in the Record. 4th, They are not for a spe- 
cific sum in damages, and the amount is expressed in fi- 
gures. 5th, The judgment is in the past instead of the pre- 
sent tense. ; 


i Saffold delivered the opinion of the Court. 
In this case the declaration states an indebitatus assump- 
sit in the usual form, with the circumstances of the mis- 
take and a super se assumpsit, but omits the usual words 
describing the species of action ; an omission available only 
by special demarze if at all. The defect, if it be one, was 
by the verdict. As to the entries of verdict and 
judgment it would have been most proper that the amount 
should have been expressed in words, which were less liable 
to alteration than figures.. But the Records are in the care 
of a sworn officer. It is not to be presumed that he would 
abuse his trust; and any alteration of the Record would 
subject the offender to the severe animadversion of the law. 
Even if we were of opinion that policy requires words in- 
stead of figures to be used in judicial proceedings, it has not 
been required by the law or the general custom of this coun- 
~ The mark used to denote dollars has obtained genc- 
ral currency ; andit is believed that throughout the United 
States this sign is as well understood, and conveys the idea 
of dollars as distinctly as the word itself. 
The use of the past instead of the present tense is a cle- 


rieal and grammatical error, but it cannot vary the effect of 


the judgment -or affect the merits of the case ; but the 
amount of the judgment is uncertain. The date from 
which interest isto be calculated is given by the verdict, 
but the time till which it was to run cannot be ascertained 
without reference to the entire Record: it would run til! 
the rendition of the judgment, from which time the princi- 
pal and interest as a gross amount of damages would carry 


interest. The rendition of judgment is the act of the Court, 


and a defect in the judgment cannot be amended by the 
Clerk in issuing execution. The verdict, with the other 
partsof the Record, afforded data from which the Circuit 
Court might have rendered judgment for the proper amount. 
The judgment for its uncertainty must be reversed, and 


jt t for the proper amount rendered here. 


udgment was accordingly rendered here against Si/éurr. 


et sree 
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for the costs accruing in this Court, and against Tankerstey for ‘v8, 1824. 
one hundred and six dollars and twenty cents, with interest W"~" 
thereon from the 15th day of April, 1820, the date of the  Testersléy 
judgment of the Circuit Court, and for the costs accruing _Silburn. 


anthe Circuit Court. —— 
Acre, for plaintiff. 


Rust, for defendant in Error. 





Wm. Lee against Allen Adkins. June, 1824. 


_ IN Dallas Circuit Court, Lee declared in Debt against 4) A writing with 
Adkins in the usual form on a writing obligatory, of which tnd the mean ‘ 
the following is a copy as endorsed on the Writ : “seal” therein 
written, but hav- 

, P ing no expres- 
“$150. Six months after date I will pay John Baird or sion in the body 
“order one hundred and fifty dollars for value received of .ocauen 
“ him this 5th of November, 1820. sealed, is not a 
sealed instru- 
“ ALLEN ADKINS. (Sealed.)” 2, Bat defendant 
eae 
Special demurrer—lIst cause, Declaration purports to be of the Writ to 
founded on a writing obligatory under seal, the instrument *ew the vari- 
set forth in the endorsement of the Writ is not a sealed in-* 
strument. 2d, There is a variance between the- Writ and 

declaration. Joinder in demurrer. Judgment for defend- 
ant, from which Lee appealed to this Court, and assigned as 
Error, that the Circuit Court sustamed the demurrer. 

The case being considered as omy principle import- 

ant in pesttice, the Court gave notice that they would hear 
the arguments of any of the gentlemen of the bar who 
~— think proper to offer them. . 

rdon, Conte for plaintiff in Error.—According te 

the modern doctrine it is not the impression on wax or any 
other substance, but the intention of the parties as to be 
collected from the instrument, which gives it the character 
and dignity of a deed. 1 Hay. 198. Jac. L. D. Deed, ff. 

6. 3 Bac. Ab.694. 2Coke,5a. 2Stra. 814. 1 Dallas, 
63. 2 Cain, 362. 5 John. 242. The word, seal, written 
within the scroll clearly shews the intention of the party 
to make it his deed. 
The Court below could not resort to the endorsement, or 
notice the variance between the declaration and instrument 
without oyer. Whatever may be the determination on the 
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first point, this Court must adjudge forius on this. 2 Washi. 
212. 3 Cra. 498. 1 Hay. 150. 2 Wilson, 395, 95. 2 
Whea.45. Douglas, 227. 1 Saund. 327.(a) 


Clay on the same side.—Whether this be a deed or not 
depends solely on the rule of construction as to the inten- 
tion of the parties. Written or ink seals have long been 
recognized in most of the States of the Union as of equal 
validity with an impression on wax. In some of the States 
it has enacted that a scroll shall be considered as a seal ; 
in others where (as well as I can ascertain) there is no such 
Statute, the general practice of the country and the judicial 
decisions have given to them the same validity. 1 Dal. 3, 
4. lHay. 193. 1 Wash. 43. 

It is the seal and not the clause in Cujus Rei testimonwm 
which renders the instrument a deed. 2 Coke, 5, Goddard’s 
Case. Co. L.7a. 1 Dyer,19a. 1 Mun. 490. 1 Wash. 
170. 2 Cain, 362. 

Does policy, or any sound principle of jurisprudence, re- 
quire the distinction which was made by the judgment 
of the Court below? If a seal either of ink or wax ap- 
— it is presumed to have been affixed by the obligor. 

Hay. 200. Sealed and unsealed instruments in this State 
are in most of the effects on the parties to be charged the 
same ; forgery of the one is punishable to the same extent 
asthe other. ~ 


Hutchinson, for appellee.—At the present day at least, the 
object of the seal is to give greater dignity to the instrument, 
and not, as in times when writing was little used, to establish 
the identity of the person. 5 Johnson, 243. How is the 
intention of the party to make it a sealed instrument to be 
ascertained ? It is a question of construction to be. deter- 
mined, like other questions of this sort, from the face of the 
instrument. An impression on wax or other substance 
would, on common law principles, establish it as such. 
Since this mode of sealing has gone into disuse, a scroll, 
with a clear intention of the party to make it his seal, 
would give to the ink seal adopted the validity which he in- 
tended. But this intention must:surely be expressed, and is 
not»to be inferred from the mere use of the scroll. He 
may adopt the scroll as his seal, but not being a seal, the par- 
gad make it one by. a distinct expression to that effect. 

case cited by Mr. Clay, from 1 Wash: 43, proves this. 
case from 1 Wash. 170, appears to have gone off on 
another point. But there it appears to have been Judge 
Pendleton’s opinion that the scrolls, without expressing in 
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the body of the instrument that it was sealed, were not to 
be considered as seals. From principle and authority it ap- 
pears clear that the mere annexation of the scroll, without 
intent-to make it a deed, or in other words, it not distinctly 
appearing from the instrument that it was intended asa 
deed, does not make it such. 1. Mur. 490. 4 Mun. 442 
5 Esp. 82. — 


Coalter, for appellee.—The decision of this Court as to 
what should constitute a seal, whether for appellant or ap- 
pellee, cannot prejudice the rights of future suitors ; but it is 
important that the distinction should be so laid down by 
the highest tribunal in the State, that pleadérs may know 
how to declare on instruments of the same description as 
that sued on here. I shall not controvert but that an mk is as 
good as a waxen seal ; it is the intention of the party which 
in either case gives the character to the instrument. This 
intention wana clearly manifested by making an impres- 
sion on it witha seal. The intention would be equally 
clear by expressing in the body of the instrument that it was 
sealed or attested by the seal of the obligor. Does this in- 
tention appear where the instrument is not sealed by an im- 
pression made, and where the party in the body of it does 
not express or recite that it is attested by his seal, or where 
he may exclude this idea by the expression “ witness my 
hand?” To common apprehension and reason it would 
seem not, nor do the authorities cited on the other side 
establish a different conclusion. The case from Haywood’s 
Reports is but an obiter dictum, and so is the case from 
Coke’s Reports. In the case from Dyer the opinion of the 
Court is stated so concisely that nothing satisfactory can be 
gathered fromit: So Co. L. 7 a, merely states the practice 
and its progressive variations as to charters and deeds. But 
there isno established custom here, for Judges and Lawyers 
differ. Sealed and unsealed instruments differ in at least 
one important particular. In an action on an unsealed in- 
strument, the consideration may be impeached under the 
general issue. In an action on a sealed instrument it must 
be impeached’ by special plea. The two cases cited from 
Washington’s Reports conflict. 

He also cited 5 Esp. Rep. 83. 1 Mun. 490. 4 Hen. 
and Mun. 442. 


Taylor, for the appellee.—We admit that an impression 
on wax or wafer is not requisite to constitute a séal, but 
the instrument can surely have no other character or digni- 
ty than the party making intended ; he is to make his con- 
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tract, 4a contract is not to be made for him by construction. 
If in the body of the instrument he says that he annexes 
his seal, and has annexed even a scroll or ink seal to his sig- 
nature, there can be no doubt of his intention. In his own 
words it appears that he adopts the scroll as his seal. Is 
such intention fairly to be inferred merely from the scroll, 
and in the absence of any indication of the party’s intention 
to make it his seal? By actually sealing, or saying in the 
writing that he seals, he is induced to reflect on the charac- 
ter extent of his obligation. But if we consider the 
mere scroll as a seal, the solemnity of the instrument is de- 
stroyed. How easy would it be for the obligee or holder, 
almost without hazard of detection, to annex the scro]] and 

ive to the instrument a character and dignity not intended 

y the maker. In the cases cited by Judge Clay, the absence 
of the clause, in Cujus rei testimonium, is not noted. We may 
fairly infer that it was contained in the several instruments re- 
ferred to in these cases, and that the points decided do not 
conflict with the principle for ou we contend. The 
English decisions cited all appear to rest on the solitary 
case in Dyer. The concluding part of Mr. Clay’s argu- 
ment supports our position ; for to attain certainty as to what 
constitutes a seal, the decision of the Court on this point 
must, it would seem, be for us. 


Mitchcock, in reply.—The sponse for the appellees in 
admitting the validity of an ink seal admit all that we con- 
tend for. By what we may call the common law of the 
several States of this Union, a scroll or ink seal is as much 
a seal as the impression of the coat of arms of the maker 
on wax, according to the mode of sealing in former times 
when the bargainor or obligor often could not write. The 
scroll or ink seal must be viewed by the Court prima facie 
as a seal. Whether it was the intention of the party to 
make it such, or whether it were fraudulently annexed, 
would, on a proper issue, be a question for the determination 
of a Jury on evidence, The question here submitted rests 
Fe —— rather than authority. In England the 

ourts at the seal rather than the body of the instru- 
ment, although in modern times the signature is considered 
= there as well ashere.(a) The sole question here 
is as to the means of ascertaining the intention of the party. 
The sound policy of jurisprudence evidently supports the 
construction for which we contend. Ink seals have been in 
general use here since the settlement of the country. Of 
the private obligations, official bonds, &c. of the country, 
scarcely one can be found with seals on wax or wafer ac- 
cording to the old forms. If the Court determine tha! 
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this is not a sealed instrument, what must be the effect 
of the decision on the many bonds of executors, ad- 
ministrators, guardians, and public officers throughout the 
State which may be as informal asthis? As for Mr. Tay- 
lor’s — of.the facilities for the fraudulent altera- 
tion of the instrument, should our construction be recogniz- 
ed as the law,—What is there in the act of attaching to a 
signature a piece of wax or wafer with an impression more 
difficult to execute or easy to detect than an ink seal? To 
me it seems that the scroll (particularly with the word, 
“seal,” therein written as in the present case) would be 
more difficult to counterfeit ; and from the character of the 
hand-writing afford much better means of detection than 
an impression made on the paper. 


“ Judge Lipscomb delivered the opinion of a majority of the 
ourt. 

On the first point in this case a wide difference of opi- 
nion has prevailed among professional men. It cannot, 
however, be of much importance in which way it is settled ; 
for as soon as the decision shall be known the practice can 
readily be adapted to it. Waiving the enquiry as to the 
origin and former uses of seals, it is sufficient for our pre- 
sent purpose to say that the English authorities inform us, 
3 Co. Inst. 169, that a seal is an impression made on wax 
or some other adhesive substance, which, when affixed to 
an instrument of writing, made it a deed. It was most 
frequently used to make a deed of feoffment, and was of 
such importance that proof of the seal was sufficient with- 
out proving the hand-writing. The seal made the instrument 
a deed though not subscribed.at all by the party sealing. 
The obligation created by the deed could be dissolved 
only by an instrument of equal dignity and solemnity. 
The great respect shewn to deeds is said to be found- 
ed in much good sense, for they carry with them evi- 
dence that they result from reflection and sufficient de- 
liberation. The process of preparing and affixing the seal 
affords time for the maker of the deed to consider the 
extént and consequences of the obdligation he is about to 
enter into. The usual conclusion of a: deed was In Cu- 
jus rei testimonium ; but these or other words of like im- 
port were of no avail without the solemnity (and we 
might add the deliberate act) of affixing aseal. It has been 
said, that, if sealed, the instrument is a deed, although the 
clause of In Cujus rei testimonium be‘omitted. But we find 
that wherever’ it has been so ruled it was in reference to 
deeds containing words shewing the intention of the parties 
to make them deeds without the aid of the usual concli- 













































191 


JUNE, 1824. 
aa A 
Wm, Lee 
v. 

Allen Adkins. 
_—_—_—ee 








EE NR ee ne ee 


a oe eee ee 


192 


Jung, 1824. 


aad 
Wa. Lee 


v. 
Allen Adkins. 
J 





Reports of Cases argued and determined 


sion.. 1 Dyer, 19. In some part of the body of the deed, 
if not in the conclusion, was some expression of intention 
to make a deed, and affixing the seal was only the consumma- 
tion’of such intention. But if it were admitted that no par- 
ticular words were necessary, and that the seal alone made 
the instrument a deéd, the reason for this old rule of con- 
struction no longer exists. Seals at that day were formed 
of a distinct substance and proof per se on inspection ; and 
the question whether the seal was intended for a seal or 
not could not then arise. The ancient mode of sealing is 
no longer in use. By common consent other signs have been 
substituted. Ink seals or scrolls are now in almost univer- 
saluse. These modern substitutes cannot prove themselves 
by inspection ; they are all alike, or so nearly so, as to pre- 
clude the appropriation of an ink seal of a particular and 
distinctive model or appearance to each individual ; hence 
it becomes necessary to resort to the body of the instrument 
to ascertain the intention of the party making it. How 
would it be possible now, as when seals, each having its pe- 
culiar impression, were used, to prove the seal ? Could any 
subscribing witness say whether the instrument had the 
scroll affixed at the time of its execution? Judge Haywood, 
speaking of modern seals, says that they are so much of the 
essence of a deed that they must first be proved, and that 
proof of the seal is proof of the deed; yet, in the same 
case, when opposed by the difficulty of proving an ink seal 
or scroll, he says, “ you must prove the hand-writing of the 
obligor, and that will be sufficient proof of the deed.” One 
of learned Counsel for the appellant admitted that the 
seroll proved nothing of itself, but contended that the word, 
“ seal,” evinced the intention of the party to make a deed ; 
but if the scroll can prove nothing per se, we must pot look 
to it, but to the body of the instrument to ascertain the in- 
tention. If when wax seals were in use it was necessary 
that the intention to make a deed should be expressed either 
in the clause of attestation or somewhere in the body of the 
deed a fortiori, it is necessary when the scroll is used instead 
of the wax seal. This view of the subject is supported by 
the*deliberate opinion of Judges Tucker, Roane, and Fie- 
ming, with a strong intimation of concurrence on the part 
of Judge Pendleton, If a doctrine different from that in 
which the majority of the Court e in this case were re- 
cognized, I fear that a door would be opened for fraud and 
perjury,.and for imposing on the unwary, instruments as 
deeds which they intended as simple contracts. Those who 
are disposed to go still deeper into crime might add the 

scroll. after instruments had, been executed and delivered. 

What defence would meet such a case? If non est factum 
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were plead, the witress, who might prove the hand-writing 
of the subscriber, would know nothing about the scroll, and 
a recovery might be had on a paper which had been forged. 

It is said, that if it be determined that the paper here sued 
on is not a specialty, many indulgent creditors may be 
barred by the principle and the Statute of limitations ; but 
we think that such considerations should have no influence 
on us; and if they had, it might well be urged on the other 
hand that many promissory notes, long since satisfied, and 
negligently left in the hands of the payees, would make 
their appearance in the garb of specialties long after all-evi- 
- dence of paynient has been lost or forgotten, ‘If the scroll 
had been added years after making the promissory note, how 
could the forgery be detected? These mischiefs will be 
prevented by requiring that the party shall express in the 
body of the instrument the intention to make a deed, and 
consummate that intention by the addition of a scroll ; if 
such intention be expressed, any scroll, however whimsical- 
ly fashioned, would be the seal of the party who on the face 
of the instrument had declared it such, tt is the opinion of 
the majority of the Court, that the instrument under consi- 
deration is not a deed, and the judgment would be affirmed ; 
hut, on the second point relied on by the appellant, we con- 
sider that advantage of the variance could not properly be 
taken without oyer, and that for this reason the demurrer 
should have been oyerruled, 


Judge Crenshaw.—'the main question for consideration 
in this case is, whether an instrument of writing with a scroll 
annexed to the signature and the word, “seal,” written within 
the scroll, is a deed or writing obligatory. 

This question has excited much interest, and it is im- 
portant to the practice and to the rights of individuals that 
it be settled in some way or other. It is conceded on all 
hands that the instrument must be considered a deed if 
there were any expressions on its face shewing the intention 
of the parties to make it a deed. A deed is said toBe‘an 
instrument of writing expressive of a contract, and sealed 
and delivered by the party to be charged ; it is now settled 
as the better opinion that the formal parts of: ‘a deed, as de- 
scribed by the ancient law writers, are not essential to its’ 
validity ; it is sufficient if it be a writing sealed’ and deli- 
vered, though there are no words in its face expressly shew- 
ing the intention of the parties to make a deed ; the seal 
was originally composed of wax or some other tenacious 
substance susceptible of an impression ; and I presume,’ ac- 
cording to the English decisions, that no other substanc@ 
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; could be substituted. Butthe almost immemorial usage of 
stg ‘ most of the States of the Union, sanctioned in some of 
» ie them by judicial decisions, in others by Statute, has esta- 
Alten blished an ink seal or scroll as a sufficient substitute for wax. 
————— The waxen seal, as other a of the common law, de- 
rived its authority from general consent and usuage without 
any legislative act. I see no good reason why general 
should not give equal validity to an 
ink seal, the use of which is more convenient than wax ; 
the seal was intended to give a solemnity and delibe- 
ration to the execution of the instrument. I cannot disco- 
ver more solemnity and deliberation in affixing a seal of 
wax or wafer than in making a scroll and writing in it the 
“seal.” By this latter mode the party clearly shews his 
intention-to make a deed, and to dispense with the more for- 
mal mode of sealing with wax ; he substitutes one ceremony 
il for-another ; nor do I conceive it material whether his inten- 
tion appears in the body of the instrument, in the conclusion, 
or in the seal itself, provided such intention is manifest on the 
face of the instrument. The word “seal,” or “ L. 8.” (the 
meaning of which initials is well understood) written within 
the scroll, to my mind, and I believe to the mind of every 
common understanding, as clearly expresses the intention of 
the party to make a instrument as if the word “deed,” 
or “indenture,” had been used in the beginning of it, or the 
words, “ witness my hand and seal,”. in the conclusion. If; 
for. ral convenience, and by general consent and usage, 
jah has heen adopted instead of wax, one sign employed in- 
stead of another, to express the same idea and indicate the 
same solemnity, I cannot think it competent for this Cour? 
by its adjudication to declare the general practice unmean- 
ing and unavailing. Such a judicial decision must, in my 
opimion, tend to.epen a torrent of mischief on society to 
} most of our public officers and their securities 
from ir bonds, (for many of them have heen executed 
with no more ceremony than the instrument now under 
consieration, and I doubt whether any are sealed with 
wax or wafers) and to destroy private rights ten years soon- 
er than the parties intended or expected at the time of 
iking their contracts. Until 1 conceive such decision re- 
by principles of law clear as the beams of light I can- 
whoa to it. ie epede — hereafter to be made, 
material which way it is settled ; they ma apt- 
SS peepee 
18 t by giving to instruments like the 
the character of a deed, the door would be sabe tc frauds 
afd perjuries. Is there, I would ask, any greater facility ir 
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counterfeiting a scroll than ‘affixing:a bit of wax or waler 
after the signature has been ‘made? A cunning hand, 
prompted by a depraved heart, might commit forgery .in ei- 
ther case ; but to my apprehension the difference in the co- 
lour of the ink of the scroll from that of the instrument and 
signature would afford a clue to the detection of forgery, 
which a seal of wax or wafer does not. As to rjury, a 
witness could as well recollect one kind of seal as other ; 
but it is said that. the scroll, coming after the signature of the 
party, is not to be. considered as a part of :the instrument, 
and we must look for some expression preceding the signa- 
ture to ascertain the intention. This argument-proves too 
much: a wax or wafer seal comes after the signature, and 
by the force of this argument every specialty with such 
seal, and without preceding words expressing the intention 
to make a deed, would be reduced-to the grade of :a simple 
contract. I admit that what may be written upon a scroll 
is no part of the instrument ; but what is, written in the 
scroll is as much a part as the scroll itself. My conclusion is, 
Ist, A seal of wax, wafer, or other tenacious substance, 
affixed immediately after the name of the party, though 
there be no preceding words or expression of intention to 
ereate a deed, constitutes .a deed. 
2d, That without such preceding words, a scroll annexed 
to the signature with the word “seal, ” or the letters “ L.’8.” 
written in the scroll makes a deed, and that ‘the scroll with 
such preceding words or expressions constitutes a deed. 
We all, however, think that the variance isnot shewn by 
the Record in this case ; and it does not appear but that. the 
instrument described in the declaration was a writing obli- 
gatory as defined by the opinion of the majority, and for this 
reason, that the Circuit Court erred in sustaining the de- 
‘maurrer. 


Judges Ellis and Gayle concurred with the Chief Justice. 
Judge Minor, as to the character of the instrument, con- 


courred with Judge Crenshaw. Judge Saffold having presid- 
ing in the Circuit Court, gave no opinion. 


Judgment of the Circuit Court reversed,and judgment 
rendered here against the appellee fer .the amount of the 
debt and interest. 
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‘Williams against Kinnard. 
JUDGE Ellis delivered the opinion of the Court. 


ing, nursing, &c. furnished b ene to defendant’s in- 
fant daughter at his request. second count a quantum 
valebant forthe same. A trial was had on the general issue. 
The plaintiff proved ‘a contract of the defendant, by which 
defendant agreed to bind his daughter to the plaintiff, or 
should he refuse to bind her, to'pay so much for boarding, 
naaving, and clothing the daughter for such time as the 
— should keep her as the .boarding, &c. were worth ; 
that defendant refused to bind her to plaintiff, and that the 
plaintiff under the contract had boarded and clothed her, &c. 
for a certain time. The defendant by his Counsel moved 
the Court to instruct the Jury that this evidence did not sup- 
‘the declaration, which charge was given: a bill of 
ceptions taken to.it, and a verdict and judgment rendered 
for the defendant. The plaintiff here assigns as Error this 
of the Circuit Court. — eo 
declaration ‘charged an unconditional and absolute 
contract ; the evidefice proved a contract in the alterna- 
tive, materially different in its terms from that charged in 
the declaration ; and we feel no hesitation if saying that 
the, charge of the Circuit Court was right. 2 East. 2. 
2 Bos. and Pul. ‘Shépham against Sanders. . 


‘Let the Judgment be affirmed. | 
_ age Saffotd having presided on the trial below did not 


sit, 





‘Wilson against Outlaw. 
JUDGE Crenshaw-dlivered the opinion of the Court. 


There ‘are several assi i i 
everal assignments of Error in this case, 
only one of which will be ‘considered by the Court ; as in 


process of law cannot 
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states that the defendant is an inhabitant of another State, °¥* 1824. 
but does not state that the ordinary process of law can~- “~~ 
not be served on him. The Statute’ requires that the ~ Wis 
affidavit should state that the defendant actually “resides — Oatlaw. 
“ out of that State, so that the ordinary process of law cannot 
“ be served on him.’’ We will not make a refined distinction 
between a resident and an inhabitant. The affidavit, so far 
as it has gone, substantially pursues the requisites of ‘the 
Statute, but it has not gone far a It should have ex: 
pressed that the ordinary pracess of Jaw could not be serv- 
ed on the defendant. The attachment is an extraordiary 
proceeding, and every requisite of the Statute should be 
complied with. We are of opinion that this, independent 
of the other grounds, sustains the Judgment of the Court 
‘below, quashing the attachment. As to the appearance, 
it was merely for the purpose of making the motion to quaslr. 
and it did not cure the defect. 


‘Let the judgment of the Circuit Court be affirmed. 





Philip Taylor against Micajah C. Rogers. June, 182A. 


‘IN the Circuit Court of Perry County, Micajah C. Rogers 1, Debt on bond, 
declared in Debt against Philip Taylor, ‘oma bill single for {4° nents 
$58 123. Taylor plead—Ist, That im an action in «Bibb forthe same _ 
Cireuit Court, brought by Rogers against him on'the same four of deteas, 
writing obligatory, judgment was rendered that he should ant. 
recover against Taylor his costs by him about his defence 2, "het the bond 
in that behalf expended, which judgment yet remainis:in fraudulent repre- 
full force ; and that the parties in this and the former suit oe © 
are the same and not different. 2dly, That the writing ob- « replication and 

‘ligatory was made and delivered to the plaintiff in part con- 'stue by = ite 
sideration for goods, &c. sold by plaintiff to him, in which of former recove- 
sale he was cheated and defrauded by the plaintiff, and that 7 loemmmeeedty 
the consideration of said writing has wholly failed. There yy"(7ecate"s. 
was a third plea of fraudulent representations in obtaining ror that it does 
the bond ; all the pleas were written at length, and subserib- poy." Been tried, 
ed by the defendant’s attorney. Then follows in the Record by the Record. 
“replication and issue by consent,” to which the names of p Dhar pngng v1 
the attornies. for plaintiff and defendant are subscribed. lip Taylor—e 
On the trial before the Jury the plaintiff offered in evidence ee Tanto” 
a bill single corresponding to the description in the decla- admitted in eri. 
3, Verdict, “‘ that defendant owes the said plaintiff the debt in the declaration mentioned, and $15 9% 
cents damages for ité detention,” aufficiently responds to thé above issves. 











s0de, 1824. 
Philip Taylor 
Micajali C; Ro- 


’ 


caine tee 
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ration, except that the ‘name subscribed is “ Pilip” instead 
of.“ Philip” Tayler; to the admission of which the defend - 
ant objected on the ground of its variance from the writing 

i described in the declaration, which objection 
was overruled and a bill of Exceptions taken. The entry 
of the verdict and judgment, after setting out the names of 
the Jurors, is as follows : “ who being elected, tried, and 
“ sworn, well and truly to try the issue joined, upon their oaths 
“do say, that the defendant owes the said plaintiff the sum of 
“ fifty-eight dollars and twelve and three-fourth cents, the 
“ in the declaration mentioned, and fifteen dollars and 
“ ninety-five cents damages sustained by reason of the deton- 
“ tien of said debt, together with costs. Therefore it is con- 
“ sidered by the Court that plaintiff recover against the de- 
“ fendant the sum of fifty-eight dollars and twelve and three- 
“fourth cents, the debt in the declaration mentioned, toge- 
“ther with the sum of fifteen dollars and ninety-five cents, 
“ the damages sustained by occasion of the detention of said 
“ debt, and also his costs by him about his suit in this behalf 
« scr tl 

aylor here assigns as Errors— 

Ist, Plea of former recovery by defendant is not answer- 
ed or déhied, and judgment should have been rendered for 
him on it. 

2d, It does not appear but that this plea, which should 
have been tried by the Court, was submitted to the Jury. 

3d, The Court erred (as stated in the bill of Exceptions) 


in- permitting the ee ee to go in evidence. 


4th, The finding of t 
-pose of the pleas. 

Sth, The judgment does not appear to be founded on the 
ve 


Judge Crenshaw delivered the opinion of the Court. 
aAs tothe Ist and 2d assignments—pleading in ‘short by 
consent, as was done here, has by several decisions of this 
Court ‘been recognized as dispensing with many of the for- 
malities requisite in pleading. If the plea of a former judg- 
‘ment could tt en be tried by the Jury, the parties by 
going to trial on the other pleas would be 
considered ’as having waived or withdrawn this ; but whe- 


Jury doesnot respond to or dis- 


__ ,ther waived or not Iam not sure that it might not be tried 


by the if the parties chose:to submit it tothem. The 
er tay 2 this-plea, that the parties are the same, if tra- 


Lows |. versed, Was a matter pr ly’ triable by the Jury : in this 


point of view the replication may fairly be considered as 
‘applying to this as well as to the other ie ag 
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As to the 3d assignment—the variance between the writ- +8, 1824, 
ing obligatory described in the declaration and that offered “"~™ 
is, I presume, between the names “ Philip Taylor” and Flip Sipet 


“ Pils lor.” They sound so’ much ‘like that one may Micajah G. Ro- 
well en for the other ; the variance is not material. sine 


As to the other assignments, the verdict sufficiently finds the 
issue or issues for the plaintiff, andthe judgment pursues the 
verdict. 

Let the judgment of the Circuit Court be affirmed. 


_ Judge Saffold having presided on the trial below did not 
sit. 





Henry Wheat and al. against The State. June, 18d. 


THE Recordsets out a notice, dated December 28th, 1821, 1, eatin Sp, Se 
from the Comptroller to Henry Wheat and his securities, jecior is proper. 
of a motion to be made in the Circuit Court of Dallas !y in the name of 
County, on the 4th Monday im February next, against them thoogh Kipbond is 
for a certain amount due to the State from Wheat as ‘Tax to the Governor. 
Collector of Mobile County for the year 1820, whielt was 3/0 “eq ™= 
returned endorsed by the Sheriff thus : “ Received, Janu- medy on a right 
“ ary 9th, 1822, and executed by giving a copy toeach ofthe 2¢ctued before its 
“ within-named persons.” ‘That at the Circuit Court, begun 3, Notice return- 
and held in the County of Dallas on the third Monday of ae 
March, came the State of dlabama by the Attorney Gene- and executed,” " 
ral, and produced a transcrip: from the books of the Comp- w#s executed on 
troller, &&c. by which it appears that said Henry Wheat, &c. 4, Notice ae a. 
are indebted to the State in the sum of twenty-seven ‘hun- tion to be made 
dred and seventy-six dollars 28} cents, for the balance due (7 pibruary. Ax 
from said Wheat as Collector of taxes, &c. for, &c. and a Act of Assembly 
judgment by default for the above-mentioned. sum, and 6/an6es the time 
$295 33 interest from Ist November, 1820. In the Record ment of the term 
is also set out a copy of the bond of the Collector and his $) Nondayin 
securities, dated 15th of March, 1820, payable to Wilham march, and re- 
W. Bibb, Governor, and his successors in office, condition- %viresall pro- 
ed that said Wheat, Collector of taxes of the County of Mo- then’ returned. 
bile for the year 1820, “ shall well and faithfully perform the ed notice to Sd 
duties of said office according to law.” The matters hero ‘march: 


assigned by Wheat, &c. as Errors appear in the 


Opinion of the Court delivered by Judge Crenshaw. 
As to the first assignment—that the proceedings on the 
bond in the name of the State, and not in the name of the 
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suse, 19%. 
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Hetry Wheat 
and-al. 


_ We 
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Governor. An action on the bond to recover the penaity. 
for breach of the condition would, I presume, be in the name 
ofthe Governor ; but this: was a motion expressly author- 
ized by Statute fot the recovery of the amount due to the 
State; and the proceedings and judgment are properly in 
the name of the State, (Laws Ala. 769, s. 1.) 

Asto the 2d, 4th, 5th, 6th, and 11th assignments—that 
the process or action does not run in the name of “ The 
State of dlabama” as required by the Constitution : that 
the judgment and ‘proceedings are not according to the 
course of the common law : that they are not, or either of 
them, alleged to be in pursuance of any Statute : that the 
notice or leading process does not state. sufficient matter to 
give jurisdiction to the Circuit Court, or sustain any judg- 
ment: and that the judgment was rendered without the inten- 
tion of a Jury. These points have all been settled by the 
case of Armstrong and Pinkston against the State.(a) 

The third assignment charges that the proceedings and 
judgment are not authorized by the Constitution and laws of 
the State in force at the time, and applicable to the case. 
ba ge and judgment were under the Act of As- 

mbly, 1820, (Laws Ala. p. 769,) and for taxes collected 
in 1820. A prior Statute required the tax Collector to pay 
the taxes into the treasury on or before the first Monday in 
October in each year. : (Laws Ala. 766, s. 2.) The night 
of the State to the taxes or debt due from the collector, 
accrued on the first Monday in October, 1820, when they 

have’ been paid into the treasury. The Act of De- 
cember following changed the mode of recovering the taxes 
from the Collector. The Legislature could not impair or 


_ Change the right to the debt, but they could rightfully alter 
or 


modify the remedy or mode of proceeding to recover 
the debt, 

As to. the 7th assigament—that it does not appear that 
the:notice was: served on the defendants, or either of them, 
fifteen:days previous to the sitting of the Circuit Court. 
On the notice the Sheriff has returned, “ Received Januca- 
ry 9th; 1822, and executed,” which clearly signifies that it 
was executed oa the same day it was.received, which was 
more: than 15 days before the 3d Monday in March. 

As to the 8th, 9th, and 10th .assignments—That it does 
not apnear that the defendants, or either of them, had fifteen 
days’ notice of a motion to be made at said Circuit Court, 
held on the 3d Monday in March, 1822: that there is a re- 
pugnancy in the Record, the Court: being held on the third 
Monday in March, and the notice bemg to the fourth Mox- 
day in February preceding: and that it does not appear 
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that defendants, or,either of them, had. notice of. any pro- 


ceedings to be had against them on the 3d in Merch, 
1822, -The-notice.was of a mation te be.made on the 4th. 
in. February, 1822. : 


By an Act of the preceding session of the Legislature, 
the time fer holding the Court-was changed from the 4th 
Monday in February to the 3d Monday in March; -and it 
was enacted “ that all process now or hereafter made ‘re- 
“turnable to, any of the Circuit Courts at.the first. term 
“ thereof by-the existing laws shall be returnable to the first 
“term of said Courts as changed by this. Act, and shall be 
. | ree on as though made returnable thereto.” (Acts 
of 1821, p. 9, 10.) By the operation of this: Statute the 
notice was.returnable to, and the judgment. legally rendered, 
at the term stated in the Record. is the unanimous opi- 
= of the Court that the judgment of the Circuit Court be 
affirmed. 


H, G. Perry and Rust, for plaintiffs in Error. 
White, Attorney*General, for the State. 

Booth and Bell against Comegys and Pershouse.-.- 
IN Limestone Circuit Court. defendants declared against 


plaintiffs in Error on their bond for $3070 89. Oyer = 
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JUNE, 1824. 
ea 
eG3V—V—_————- 


Sune; 1824 


1, Plea of tender 
bank notes ,; wy 
must be accom- 


craved ; and a joint bond of Brice M. Garner and defend Penied with pro- 


ants set out concluding thus: “ This obligation may be 
“discharged in good merchantable baled cotton delivered 
“at said Garner’s ferry landing in Limestone County, at cash 
* price, on-or before 15th January, 1821, Henry Minor or 
‘* Joshua Falconer being notified of the delivery _ thereof. 
“ This obligation is collateral security for the payment of an 
“ execution from Madison Circuit Court, said Falconer and. 
“and Comegys against said Garner. Judgment at Septem- 
“ ber term, 1821 ; and whatever may be made on said exe- 
“ cution is to be credited thereon. Witness,” &c. Plea—that 
an execution upon the judgment mentioned issued, on. whiclt 
- ‘was an endorsement pursuant to the Statute passed 14th day 
of June, 1821, that certain bank notes would be received in 
payment ; and afterwards, and before the return day of the 
execution, on, &c. at &c. said Garner tendered and offered 
to John M. Taylor, Esq. the attorney of said Falconer and 
Comegys, in payment and satisfaction thereof bank 
notes, such as named in the —— the full amount 
26 


2, Matter of de- 
feasance need not 
be alleged in de- 


claration. 
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108 

of the judgment and the imterest which had accrued ; but 
=. seid atborhey reftibed to receive the said bank notes, and de- 
Ae 





fendants say they are now ready and willing to pay and dis- 
} said judgment according to the:tenor and effect of 
_ sid Ghdorsement, viz. the amount in bank notes as afore- 
said tendered by said Garner, and pray that the same may 
Pete in cen preun raters £ 
sue 6 las a, -demutrer } r to 
first. Demurrer toned y-verdhet use t for de- 


Booth end Bell tere assign that there was Error =~ 

1, In sustaining the demurrer to the plea of tender. 

2, That declaration was meufficient, there being no aver- 
ment that the execution was not paid. : 


Judge Saffold delivered the opinion of the Court. 
other 


ae le and could = ee as 
-money. have nm brought into Court. plea 
without the averment of profert in curia Was bad on deiner 


rer. 

On the bond as described, a good cause of action is 
shewn, and prima facie there was a right to recover. The 
condition shews a.matter in defeasance, of which the de- 
fendants in the Court below (if they expected to sustain it 

ee by proof) should have availed themselves by plea.(a) 


" Let the judgment be affirmed. 


; Judge Ellis having presided on the trial below, and Judge 
Mint Keving been of Counsel, did not sit. 
 Coatter, wag G and Hutcheson, for plaintiffs in Error— 
cited, 7 John. R. 476. : 
John M. Taylor, for defendants—6 Bac. Ab. 465. Ten- 
derR.4. 
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Cotton, against Wilson. . 


Saffold delivered the opinion of the Court. ta . 
hie was a scion om th cine by dowd nuit : 
plaintiff in Error, for malicious 


The declaration states that Cotton had malici " 

ed an cl eae 
, to Ag 

ste tad ~. ee ee good fie 


Verdict andj for Wilson. 
° pean here meen as "wh he the declaration does 


ended, 
verdict for the plaintiff, the y inference. thet can. be 


drawn is, that Cotton failed to prowncyte Si. anw 4 
no hill of indictment was sent to the grand 


















‘ 
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Bishop against’ Cox’and Noble. 


. Safe id delivered the opinion of: the Court. 
i wi hag oble recovered a judg against Bishop in 
the County Court } heap éd'to the Circuit Court, when 
' ‘of Error to this Court, he assigns this matter as 
r. ‘By the Act of 1819, on appeals from the County to 
Court, 15 per cent. damages were to be awarded 
I ffirmance of the judgrient. Act of 1820 reduces 
the amount pfimen. es on the affirmance of the judgment 
of the ‘Circuit Court by the Suprente Conrt, to 10 per cent. 
The Act of 1821 provides that from any judgment or final 
order of the County Court, an appeal or writ of Error shall 
lie to the Circuit or to the Supreme Court, in the same man- 
nef agon jndgments of,the Circuit Courts. On the judg- 
nent of the County Court, the writ of Error might have 
en taken to this Court in the first instance ; then 10 per 
uit, damages only would have been recoverable. It may 
ave been deemed expedient to continue the higher dama- 
bbe Bin affirmance of*such a judgment of the Circuit 
; inasmuch as greater delay was occasioned by tra- 
velling through the Circuit Court than by writ of Error di- 
- téetly from ‘the’ County Court ‘to this Court. Be this as 













‘Lebihe Jndgment be affirmed. 





June, 1824. oe ~~ Levin Gayle against George Turner. - 
1, Proceeding» - HN this case Turner had recovered’ 4 judgment against 


beiore a Justice 2 
(unless on writ of Gayle before a Justice of the Peace for about $48, due on 
ry ape je open aécount ; and On Gayle’s petition the case was brought 
cords, and their by ‘certiorari into’ the County Court 6f Monroe. Thie 
irregularities _, County Court adjudged that the judgment 6f the Justice be 


must be shewn 
by bill of Excep- affirmed; and thereupon Gayle prosecuted a writ of Error 
to this Court. In the transcript of the Record the original 


phes warrant or summonsis subscribed thus : “ Charles O. Foster, 


cases, 
not to be affirmed or but trial de novo to be had. 3, If plaintiff’s demand exceed $20, 
he must file a ] an issue can be formed. 4, Certiorari distnissed. Folateat 


not to be affirmed, bat to issue. % 
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J. P.jseall,” and the return thereto set out thus : “Received, 
January 1823. Execoted, WV. Parker, Constable.” Gayle 
assigns as Errors,—Phat it does not-appear from the eapiiis 
issued against him, by what Justice of the Peace it ‘was 
issued, or that the Constable who executed it "was a Consta- 
ble of Monroe County, orsthat it was served five days.pre- ~ 
vious to the time when returnable, or that any evidence was 
Pe before the Justice to prove the demand. The 

aintiff failed to in the County Gowrt in person or 
by attorney ; no decherativn was filed; and-no issue made 
u there ; no evidence was produced before the County 
Court : the County Court dismissed the certiorari, “and 
affirmed the judgment of the Justice, 


Judge Saffold delivered the opinion of the Court. - 
“The three first assignments relate to the authority of the 
Justice before whom the proceedings were had, ‘and the 
nature and time of the service of the process. “The initials 
“ J.P” added to the signature of Charles O. Foster, are the 
usual indications of “ Justice of the Peace,” and the process 
to have been served by a person who signs the re- 
turn as Constable; his return has novdate. proceed- 
ings of Justices of the Peace, (except in cases ef forcible 
entry and detainer are specially provided for by Statute) 
are not strictly and technically records. (11 John. R. 166). 
Justices are not required to keep complete records of their 
Laine or authorized to certify them as records ; butare 
required to “cause fair entries to be made in books-to be 
“ provided for that purpose, of the names of the plaintiff and 
“ defendant, with the debts and costs adjudged, and the time 
“ when the warrant issued, and-was made > returnable, together 
“ withthe return made upon all process,” and in cases of ap- 
peal, to send up “a statement of the case, ‘with the bond-and 
all the papers thereunto belonging.” (Laws Ala. 510, 511.) 
These the 


Or n, the dignity oft 
the Clerk of the County Court, have not the dignit sectiay 
cord. If it should “etree toa eb, oe ect 
that” glean in the pap om 
shewn to this Court, it must 
ceptions, ‘or something in the nature-thereof, taken inthe 
County or Circuit Court; but if the want of a-date to the 
officer’s return on the warrant was ‘shewn, that, as - 
well-as most other defects which d occur in. the pro« 
eo ings before ~ a wae remayries day var mae 
uifing the ourt, ore whom the tae et » 
be brought, “to try the same .according to aio 209 
dedtehihe coe wihed cighdag traces war- 
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legal ‘and not in the either in‘their 2vwe, 1924. 
. or as representatives of iltiam B. Birney. Ow 
(ee te Cun Paes: 
ps ee oo Boykin ofl Bas. 
Court overruled the demurrer, and adjudged 
spawn Giadadoghbed war snnunpsit Uy har sodhaer, and rae 

ceo om rh ne er testator, and 
aaeeaee end years; on which issues were 


mdi rendered Sor the 
the trial, by which it 


apes sth te i ins fred te sum pean nf 


the declaration dated 6th March, 1815, payable nine months 
after date to Thomas Bassett, administrator of William B. 




















"That the below overruled the demurrer;, 


1, 

2, The Court suffered the iaeepesnees mneenen ae to 
bill of Exceptions to be read in evidence. 

J 


| Minor delivered the opinion of the Court. 
The writing sued on was poets to Thomas Bassett as 
administrator of William B. Birney. ‘The action was by de- 
fendants in Error, the administrators de bonis non of Bir- 
ney, the declaration setting out that such administration had 
been committed to them. 
The Statutes of this State, regulating the powers and du du- 
ties of executors and administrators (L. Kp. 326 
341, &c.) require that the personal estate a an cue 
&c., shall be appraiséd ; that the administrator, by order of : 
the County Court, shall pe at ey oo a a the 
purchasers giving bonds, t he shall not sell at 
vate sale, or take the property at its appraised value. Pic 
administrator may , and in that case the 
ee. eee ee nder 
the English an inistrator may ready money, 
which, ae eee oe Chien ae 
to-which he is entitled in of his intestate, will be assets 
in his hands (2 Bl. Com. 5 510—Toller’s Law of Exors. 157: 
162.) Are bonds &c., taken by an administrator here; as 
required by Statute, bis individal ual property oF assets in his 
hands? If the obligors prove insolvent, is. he necessarily 
ee eee such bonds?. Can his creditors, ‘in 
his ‘private right, by attachment or otherwise, recover such 
debts of the Stoo for the satisfaction of debts due to them 
by the administrator? These consequences would seem 


_— 





, 
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June, Se cdnjetarator andch, to balonging to himmege 
. administrator assich, as belonging to hinrin 

Se The effects and the money which can 

Boykin e d Bes ascertained to have belonged to the deceased at hisweath, 

ideantilions not liable. for the-debts of the administrator (Taller; 134, 

— 135)... “As he is: required by our Statutes‘to make- his: sales 
on a credit and take bonds, &c.,. the bonds and-nionigs co! - 
lactedhhevoon-dre assets im Ande artic so-semm. the 


effects he ppren —a to sells. ae eee 
7 rm ag ident esr other u assets, go to 
successors in the administration. Te pres ctt de- 
Sees ey Record sets out 
his bill single, sealed, &cc., bound him- 
, which is a sufficient obligation of his liability i in 
,-and. of his Exeeutrix sincé his death. . - 


Ad to the esscah emiguaed ie. writing obligatory de- 
pote = ar jonas walehyebions ment - le 
pre in evidence nine af- 
fo dette This was an-ection of debt on pps The 
issues joined and tried were. on - the _— of. non assumpsit, 
and non assumpsit infra sex annos. this action there were 
immaterial issues. (Tidd’s .P. 829.) The judgment and 
proceedings must be reversed back to the of the 
Circuit Court-overruling the demurrer, and the cause re- 


Judge Saffold not sitting. 7 





June, 1824. oom and al. ageinst M‘Lane 


In a writ of Error OES NE Rn 
by the a ad Sr ae ne ee ean teint of Rivercer 
— bestard : ground parties. ‘The. ecord-shews' that in: 
onder oft wteeb of stardy ‘Brown and his security: entered into 
‘~payable to the Judge of the Court, condition- 
ed for:the- maintenance - + stage th oO andthe obliges 
aviered a the Pe a judgment, and 


8 
‘SF 


3 
eT 


nit 
ib 


not as the party 
‘idbe defendants.* But in the present case, Elizabeth Lane, 
-of the ee ee 


been considered as the eres en peehetaionl 
the 


nN 
f 
| 


hair wie been served on he r ~ researc in Error 
ere. ts the opimi Court that the writ of Error 
euitediekidd srcicnns oh eeree 

















In the Supreme Court of Alabama, 


Henry. and Winston vs. 'Thompson—Pronts vs. Manning 
Merve vs. Cheatham—Turner and Bradford vs. Man- 
ning—McWhorter vs. Standifer—Gray vs. Pope, and se- 
veral other cases involving the same points. 


The construction of the Act of February, 1818, as to 
contracts for interest. 


1. Ina bond or note to pay a certain sum at a future day {with interest 
from the date, at 6 per cent. a month, if not punctually paid, the contract 
for interest from the date is a penalty. Only interest from maturity at & 
per cent. per annum is recoverable.—By five Judges, the other Judge dis- 
senting. 


2. To carry interest at a rate exceeding 8 per cent. per annum, the con- 
tract must be in writing, signed by the party to be charged, and express 
that it is for the loan of money, &c. and such interest is recoverable only 
for the stipulated time of forbearance.—Result of the opinions of four 
Judges, two dissenting. 


THESE, and several other cases of the same description, 
were actions of debt or assumpsit on bonds or notes of plain- 
tiffs to defendants in Error, of dates between the 13th of Fe- 
bruary, and 17th of December, 1819—Judgments by default, 
nil dicit, or on demurrer, had been rendered by the Courts 
below, for the principal and interest as expressed in the se- 
veral notes, &c, ‘The cases were all argued at the same 
time, the Counsel for the several parties being heard. The 
Reporter, for the reasons stated in the commencement of 
this volume, is unable to give more than an imperfect sketch 
of the argument. But, as the Cases have excited much 
attention, and have been deemed important in the jurispru- 
dence of the State, he has thought it advisable to give such 
a sketch as he has the means of furnishing. 

It will be unnecessary to state the several pocignenents of 
Errors. They brought distinctly into view, from the Records, 
the principles which were settled by the decision. One of 
the members of the Court had appeared in the Circuit 
Courts as. counsel for the plaintiffs in Error in some of the 
Cases, and for the defendants in some others. The Counsel 
on both sides expressed an earnest wish that all the Judges 
should sit : and the Judge thus situated, attended, and gave 
his opinion on the principles generally involved ; but did not 
participate in the judgments in those cases in which he had 
appeared as Counsel in the Courts below. 


Hutchinson, for plaintiffs ig Error—These judgments were 
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on default, nil dicit, or demurrer, for the principal and interest 
thereon, at 2}, 5, and in some cases, 10 per cent. a month. 


Heary = Wit The notes, &c. are of the following general descriptions : 


1, To pay the principal at a future day, and if net punc- 


v. 
Thompson, &c. tually paid, to pay the premium or interest as at the rate 





expressed, from the’date, as in the Cases of Henry and 
inston vs. Thompson, and McWhorter vs. Standifer. 

2, To pay the principal at a future day, with interest at 

the rate expressed, from the date, till paid—as in Pronts vs. 


Manning. 
ad. ‘To pay the principal at a future day, with a distinct 


ent to the interest, not stating the time from 
which, or till which, it was to ran—asin Derrick vs. Snead’s 
executors. 


4th. To pay the principal at a future day, with interest 
from the maturity of the note—as in Gray vs. Pope. 

Interest on money was not allowed at common law. 3 
Inst. 151. Ord on Usury, 6, 7,31. 2d Hume’s Hist. Eng. 
456. 1 Amer. State Papers, 305, 6. In England, interest 
became recoverable by Statute 37 Hen. 8.C.9. Here 
too, we are to look to our Statute Book for the right to 
recover interest, and at what rates at different times. ‘These 
contracts depend solely on our Statute of February, 1818. 
(L. A. 443.) 

Sec. 1.—That any rate of interest or premium, for the 
loan or use of money, wares, merchandize, or other com- 
modity, fairly and bona fide stipulated and agreed upon by 
the se see to such contract, expressed in writing, and signed 
by the party to be charged therewith, shall be legal and re- 
coverable ; and no bona fide contract-shall be vacated, or in 
any manner impaired, by reason of any premium or rate of 
interest so stipulated and expressed. 

Sec. 2.—That‘on all contracts, written or verbal, ascer- 
taining the sum due, where no specific premium or rate of 
interest is expressed, interest shall be taken, recovered, and 
allowed at the rate of eight per cent. per annum, from and 
after said sum is due and payable. 

The 3d. Section repeals all Acts contravening this. 

This Statute creates the right to contract for any rate of 
interest, and restricts and qualifies this right. It is not 
every contract for any rate of interest or premium which 
shall be legal and recoverable. If the interest is to ex- 
ceed 8 per cent. per annum, the first section of the Statute 
requires that the rate should be fairly and bona fide 
stipulated and agreed upon by the parties to such contract 
—that the contract be expressed in writing and signed 
by the’ party to be charged+therewith—that the interest 
stipulated be for the loan of money, or for the use of 
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wares, merchandize, or other commodity. Such is my read- 
ing, and on the fair principles of construction, as well as 
from the context, this will, I think, appear to be the correct 
reading. The whole contract, and not merely the rate of 
interest, must be expressed in writing, and signed by the 
party to be charged. If the words “ expressed in writing” 
refer only to the rate of interest, the sentence is unmeaning. 
For how is the rate of interest to be signed by the party ? 
The term “ use,” from the context and the nature of 
subject, refers to wares, merchandize, &c., and the term 
“loan” to money. What was the object and policy of the 
statute? To increase the active capital of the country by 
affording new inducements for the loan of money. Surely 
not to let loose the griping and merciless creditor, to impose 
whatever terms he would on the unfortunate debtor who 
might be completely within his power. To bring the con- 
tract within the operation of the Ist Section it must be ex- 
pressed in the manner, and be for such subject or conside- 
ration as this section has defined. (6 Bac. Abr. 378. 380. 
391. 5 John. 327.) This is an affirmative Statute. It au- 
thorizes a new description of contracts, and the thing to ‘be 
‘done shall not be done in any other manner than as direct- 
-ed. 6 Bac. Abr. 377. 395. 3 Burrow, 1890. By the Statute 
of Frauds, the agreements therein mentioned are required to 
‘be in writing and signed by the party to be charged. By 
‘the first Section of this Statute, as I have endeavoured to 
shew, it is required that the contract shall be expressed in 
writing and signed by the party to be charged. It has been 
uniformly held that the considération is part of the agree- 
ment, and must be expressed in writing. Rob. on Frauds, 
202, and cases there cited. 3 John. 211. 214. So here the 
consideration is part of the contract, and must be expressed 
in writing, and appear to be of the description required. 
The Statute requires that the interest, if exceeding 8 per 
cent. per annum, should be fairly and bona fide stipulated 
-and agreed upon by the parties. Under the restrictions 
imposed, it appears to give a wide scope as to the power of 
ihe parties to bind themselves for any rate of interest. To 
bring the Contract then within the operation of the Ist Sec- 
tion, it should be shewn, (like all the other requisites pre- 
scribed) by proper averments in the Record, that the rate of 
interest was fairly and bona fide stipulated and agreed upon. 
In these Records none of the matters appear, unless it be the 
rate of interest or premium, expressed in the notes. And 
as to these, their very enormity furnishes intrinsic evidence 
that they were: merely intended asa penalty. From the esta- 
blished principles of ie, they can only operate as such. In 
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thée*¢ase of Eckford vs. Sale, the debt contracted on the Ist of 
. March, 1819, was $100. The interest adjudged at Sep- 


Win- tember Term, 1820, was $187 50. In Turner and Bradford 


vs. Manning, the debt contracted in June, 1819, was $3000 ; 
interest adjudged at September Term, 1821, was $3261 22. 
In Otey and Lewis vs. Ewing and Clemens, a debt of 
$4,200 was contracted on the. 11th day of June, 1819, the 
note to be paid ninety days after date ; and if not punctually 
aid when due, to draw 10 per cent. a month until paid. 
terest on this debt, according to the principle on which 
the judgments were rendered in the Court below, would 
now amount to $24,570. If no restraints whatever on 
contracts for interest had ever been imposed by any 
Statate, could any tribunal, with the feelings and principles 
of thinking common to all mankind, have adjudged such « 
premium for the use of money ? Could hire or compensation 
for the use of any other commodity, so far beyond all pro- 
ion to its value, be adjudged on any contract, no matter 
in what terms it may be expressed? Whatever words may 
be used to bind the party to pay hire, at such rate, the com- 
mon sense of mankind must lead to the conclusion that it 
Was intended but as a penalty. Forno man of common 
sense could make such a contract, under the expectation of 
peying Ee for any length of time, at such rate. 2 Com. 
Con.. 546. 1 Poth. 207, 9, 11. 

But we may be told, that it is for a Court of Equity, and 
not for a-Court-of Common Law, to relieve against a penalty. 
Our Statute of F811, L. A. 464, perhaps settles this ques- 
tion. If the high rate of interest, as expressed in the bonds, 
&c..is but a penalty, the law requires the judgment to be 
entered but for the principal and interest due ; and this in- 
terest, by the 2d Section of the Act of 1818, is 8 per cent. 
per annum. 

, Without ie aid of a Statute, Courts of Common Law have 
ong since disregarded the penalty, and adjudged according 
to the direct intent of the fate oapiice . 
_ As for resorting to Equity—from the very naiure of the 
judgments which the defendants in Error seek to enforce, it 
would seem to be hopeless. They do equity! What is to 
be hoped for by appealing to the conscience of the usurer, 
who with flinty heart and iron hand watches over his help- 
less debtor, calculating when this rapidly accruing interest 
will amount to all which he can pay, and is then ready to 
strip a helpless family of the last bed on which disease or 


infancy may find repose, and the last morsel of bread which 
may sustain life ? 


Kelly, on the same sidécited 2 Vernon, 209. 306. Ord. 
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on Usury, p. 49. 12 Mass. Rep. 365. As'to the powef of #0%2, 1824. 
Courts of Common Law to cut dow the perhihy. a review ena 
of the cases will shew conclusively that they exercise con- ™*'Y snd we 
current jurisdiction with Courts of Chancery. Reeve’s v. 
Dom. Rel. 300. 418, 19. 2 Cowper, 495, citing the wire. Tompson. &. 
drawe?’s case. 1 Maddon, 27, 28. 6 Mod. 101. Roberts —e 
on Frauds, 105, 118. So in the case of lost bonds, &c. 
3d Term. Rep. 151. 

As to the difference between promissory notes and seal- 
ed instruments, Laws Ala. 464—70.—The last-mentioned 
Statute, passed in 1812, requires that in all actions found- 
ed on any writing, ascertaining the plaintiff’s demand, if 
judgment by default, nihil dicit, non sum infirmatus, or on 
demurrer, be entered, the Court shall enter judgment for the 
debt and interest thereon ; and this interest; as we have 
shewn, should have been computed, under the 2d Section 
of the Act of 1818, at 8 per cent. per annum. 

The case of Dinsmore vs. Hand, (a) decided here at the (¢) ante, 126. 
last term, is in point for us. It has been my intention to 
have the decision in that case published. It would have 
been hailed by a suffering and injured community as the 
harbinger of relief. 





Hitchcock, for defendants in Error—I presume that these 
cases, like all others before this Court, must be determined by 
the law of the country, and not by giving hard names to 
‘the transactions and the parties ; or by the influence of feel- 
ings which may be awakened by the contemplation of the 
‘effects of the contracts on the plaintiffs in Error. Courts 
of Justice give construction and effect to contracts, and re- 
spond to the questions of law arising out of the Record. 
The power of making contracts for the parties, or of re- 
lieving them from the mischiefs which may result from ep- 
forcing their contracts according to their unequivocal terms, 
has not been assigned to the judicial tribunals of this, or, 0 
far as I am informed, of any other country. 

I deny that the right to contract for interest originated 
with the Statute of Hen. 8, or with any other, Statute. If 
not restrained by law, the owner of money is at liberty to 
contract for its use at any rate on which he and the borrow- 
er may agree, just as the ownet of lands or chattels may 
hire them at any rate which may be agreed on. From a 
remote period in the history of commerce down to the pre- 
sent day, wherever money has been the mstrument of ex- 
change, interest appears'to have been a lawful subject of 
contract. In the Roman empire, in Hindostan, and in the 
several countries of modern Europe, the rates varied ac- 
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cording to the commercial state. of the country—in other 
according to the rates of from the use of mo- 


words, 
Heary = Wie- ney—or (like the price of any r commodity,) according 
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to the proportion between the demand and the supply. In 
Holland, where the rate does not appear to have been re- 
strained by law, it has been three per cent. per annum. In 
‘New-York, where the law fixes the highest rate at seven, it 
has been sometimes at 5 per cent. per annum. 2 Bl. Com. 
‘254. 5 Gib. Rom. Emp. 477. Ord on Usury, 3—5. Ad- 
‘dison’s Rep. 477. 

If the enquiry were now as to the fairness of these con- 
tracts instead of a mere question as to their construction, 
these high rates are not more calculated to excite surprise 
‘and.exclamation than were the prices of land, of slaves, of 
cotton, and other property, or A a: profits in some instances 
for the.use of money, for very short periods, about the time 
when the Statute of 1818 was enacted, or when these notes 
were given. ; 

The right to contract for interest does not then originate 
from any Statute, but has been restrained in its exercise by 
the negative words of various Statutes. If the plain terms 
‘of the Statute of 1818 require the aid of rules of construc- 
tion, we must enquire what was the law as to this matter 
‘at the time of its enactment? What restraints on contracts 
‘were intended to be removed by it? and What is the es- 
tablished, legal meaning of the terms used to express the 
Legere will? 6 Bac. 383, &c. 12 Mod. 540. 2 Salk. 
5. 


_ Before the enactment of this Statute, a contract for a 
tate of interest than 6 per cent. per annum was il- 

legal. By this Statute, any rate of interest or premium 
for the loan or use of money, wares, &c. fairly and bona fide 
stipulated and agreed upon by the parties to such contract, 
‘expressed in writing, and signed, &c. shall be legal and re- 
‘coverable. Even if interest could not accrue, or be con- 
tracted for, by the common law, the contracts now under 
consideration are in so many words made legal and reco- 
erable by this Statute. The principles stated in 6 Bac. 
383, cited by Mr. Hutchinson, are in our favour. For what 
is the common and known import of the terms used in this 
‘Statute? The English Statutes and the Statutes of the 
several States, in restraint of interest or usury, employ 
‘terms, in describing the subject of the contract, not more 
‘comprehensive than those here used. The term loan of 
many in these restraining Statutes, has always been held 
to include the use of money retained in the hands of the 
Our Statute of 1 


8 mentions both the loan and 
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use of money. The interest is here the subject of contro- 
versy. The notes signed by the parties c d, express 
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tracts ap on the Record to have been fairly and bona fide 
made. It is not so averred; but why it should have been, 
in declaring on these more than on any other contracts, I 
am at a loss to perceive. The Statute declares that any 
rate of interest so expressed shall be /egal and recoverable. 
And yet this Court are now called onto declare that it was 
illegally recovered, and that what the parties have, by their 
written contract, deliberately agreed to pay as imterest, is 
not interest, but penalty ! The notes shew what the parties 
intended when they were given. The judgments by default 
and nil dieit, shew that when they were rendered the plain- 
tiffs in Error still believed that they were bound to pay the 
interest which they had agreed to pay ; and the defendants. 
in Error then believed, and yet believe, that the law and 
their contract entitle them to receive it. 

The case cited from 5 John. 327 is on an illegal contract 
for the sale of Lottery tickets, and so far can have no ap- 
plication here ; and same remark will apply as to the 
cases of corrupt loans as cited. 


As to the question of penalty, where the notes are paya- 


ble at a future day, with interest from the date if not punc- 
tually paid, I do not controvert the principle as settled in 
Dinsmore vs. Hand. The contract there was made before 
the Act of 1818, and could not be affected by it. Nor do 
I deny the correctness of the definition of penalty. It is in 
our favour. Were these contracts to pay rates of inte- 
rest as expressed, and made with the Statute of 1818 dis- 
tinctly in the view of the parties, intended asa forfeiture an- 
nexed for the better enforcing of the payment of the prin. 
cipal? To general apprehension, and according to the in. 
tention of the parties, the agreements to pay interest ex- 
pressed are as clear and unequivocal as the agreements to 
pay the principal. Is there any room for doubt? This 

ment and intention of the parties appears as clearly in 
the notes to pay interest from the date, if not punctually 
paid, as in the others. And if this be a rate of interest or 
premium fairly and bona fide stipulated and agreed upon, 
and expressed, as required by the Statute, the Statute has 
made it “ legal and recoverable.” Mr. Hitchcock also cited 
from Pothea 202, as contrasted with the matter in 204 and 
206 of the same book ; and commented on the cases cited 
from 2 Com. on Cont. 542, &c. He also cited 4 John. 436. 
Cowper, 112. And to shew that interest must be recover- 
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ed: according to the law, at the time and place of the con- 
tract, cited 2 Burrow, 1098. 


F. Jones, for plaintiffs in Error.—If these judgments can 
be sustained, it must be by force of a naked Statutory pro- 
vision. If not a Statute on the subject had ever been enact- 
ed, and contracts for interest had been as unrestrained as 
contracts for the hire of any article of property, could inte- 
rest be recovered at the rates expressed here? Could any 
Court of Justice enforce a contract to pay for the hire of 
any commodity at a rate which in a short time would 
amount to double or quadruple its full value.. But it is con- 
tended that these contracts must be literally enforced by 
operation of the direct and affirmative words of the Sta- 
tute. . The Statute authorizes such contracts for the loan of 

Does it extend to cases of sales on credit, where 
the price is to be paid at maturity, with interest from -the 
time of the contract, or interest from the date, if not punc- 
tually paid? If so, there was no necessity for the Legisla- 
ture to have interfered, for the parties had but to add the 
interest to the prineipal, and express in one sum the amount 
to be paid at maturity. Yet it will hardly be contended, 
that on an obligation to pay a thousand dollars in twelve 
months, and if not punctually paid, to pay sixteen hundred, 
that the sixteen hundred dollars could be recovered, even 
according to the technical rules of a Court of Law, and though 


_not a Statute restraining the rate of interest should operate 


on the case. But this is ineffect the same as an obligation 
to pay a thousand dollars in twelve months, and if not punc- 
tually paid, to pay interest from the date at 5 per cent. a 
month. . As for the notes to pay interest from the date at 
the rate expressed, until paid—the words, until paid, accord- 
ing to the intention of the parties, refer to the time appoint- 
ed by the contract for payment. 

But interest is the creature of Statutory enactment. 1! 
will not detain the Court by an examination of the books 
on this subject.. The authorities cited, as I think, clearly 
prove this position ; and it cannot be shewn, even by tra- 
dition,:that interest accrued at common law. 

In acknowledged cases of penalty, the contract and the 
expectation of the parties may have been as explicit and 
distinct, and as free from the restraints of any Statute, as 
these contracts can be. Yet if A. were to contract that he 
would deliver to B. in twelve months a chattel worth $100, 
or, in case of failure, would pay him $1000, could any 
Court of Justice give judgment for the penalty? Do not 
the excessive and ruinous rates of interest here, in principle. 
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outrage the common sense and feelings of mankind as much 2», 1824. 


as the case supposed? Their reflections and feelings as 


men must restrain Courts of Justice from adjudging at such — Wine 


ruinous rates. No man of feeling would exact such in- 
terest, and no correct member of the profession could 
enforce its collection without feeling. 





Clay, for defendants in Error—gave further illustrations 
of the positions taken by Mr. Hitchcock. 

As to the question of penalty, Pothier has been cited. 
He treats of the principle according to the doctrine of the 
civil law, but 1 do not conceive that his definition of ‘penal- 
ty differs from what is considered such at common law. In 
obligations acknowledged as penal, the obligee may elect to 
bring his action for damages, for breach of the condition, or 
for the penalty ; and the judgment is rendered for the penal- 
ty, to be discharged by payment of the damages, or for the 
principal and interest duc. 

By our Statute of 1811, on penal bonds for payment of 
money, the judgment is to be entered for no more than the 
principal and interest due. How could the obligees, or hold- 
ers, here elect to sue for what the Counsel for the plaintiffs 
in Error term the penalty ? Could an action be sustained 
demanding this interest or penalty, as they term it, as the 
debt ? 

From the cases cited in 2 Comyns on Contracts, 524, &c. 
as well as from principle, it seems clear that wherever the 
parties have agreed on a certain sum for doing or not doing 
the act contracted for, this is to be the measure of the re-: 
covery, and not such measure as a Jury might arbitrarily 
adopt. Yet they may have agreed ona sum greatly exceed- 
ing or falling short of the value of the injury done by a 
breach of the contract. In Lowe vs. Peers, (4 Burrow, 225,) 
the breach of the contract may by possibility have bene- 
fited, rather than injured the plaintiff ; but it was for the 
parties by their contract, and not for the tribunal called on 
to enforce it, to determine on this matter. Soin Fletcher 
vs. Dyche, 2 Term. Rep. 32, it is obvious that the high and 
progressive weekly sum to be paid, et _be as much out 
of proportion to the injury from the delay in performing the 
work as the interest here to the value of the use of the mo- 
ney ; and yet who doubts the correctness of the conclusion 
of the Court there, that defendant was bound to pay accord- 
ing to his contract ? “6 

As to the case cited by Mr. Kelly from 12 Mass. 375, it 
is enough to say, that in Massachusetts there is no such Sta- 


tute as the one on which we here rely. But it is contend- 
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182% ed that the contracts do not come within the operation of 
Ye the first Section of the Statute of 1818, unless on their face 
oe Wia- they show that the consideration was a loan, and unless it 
v. be averred in the Record that the interest was fairly and 
Thompson, &c. bona fide stipulated and agreed upon. Can the term “ use,” 

&< in the Statute, by any legal or grammatical construction, be 
restricted to “ wares, merchandize, or other commodity ?” 
The Section of itself furnishes the answer: “ Any rate of 
“ interest or premium, for the loan or use of money, wares, 
“ merchandize, or other commodity, fairly and bona fide 
* stipulated and agreed upon by the parties to such con- 
* tract, expressed in writing, and signed by the party to be 
“ charged therewith, shall be legal and recoverable ; and no 
“ bona fide contract shall be vacated, or in any manner im- 


“ paired, by reason of any premium or rate of interest so 


i 





s and expressed.” If the punctuation of the 
Section can afford any aid, it supports our construction. 
Do not the terms “loan” and “use” apply indiscriminate- 
to the subj of the contract as the case may be ¢ 
ould not a of wares and merchandize be within the 
Statute? And is not a contract for the use of money, per- 
mitted by the creditor to remain in the debtor’s hands, equal- 
within it? If authority were necessary, the cases cited 
Ord on Usury prove this. 

Bt A gecers the averment, that the interest was fairly and 
bona fide made, be required in declaring on these more than 
on other description of contracts? If the contract, as 
described, appears to have been fair and bona fide, such 
averment could have had no effect as to the testimony to 
be introduced by either party on the trial. But why then, 
it may be asked, were these expressions introduced into the 
Statute 7 er order to qualify the general and 
terms “shall be legal and recoverable.” That there 
might be no doubt in adzationting on contracts coming with- 
in the operation of this Section, that if not fairly and bona 
, the same defences and means of relief would be 

icable to them as to all other contracts not so made. 

As to the argument from the decisions on the construction 
of the Statute of Frauds, compare that Statute with this, 
and it can weigh but little. That Statute requires the agree- 
ment to be in writing—our Statute, so often cited, required 

_that the rate of interest stipulated and agreed upon by the 
parties to such contract shall be expressed in writing. On 
any fair principles of construction, can it be concluded that 
this Section requires that all the matter of the contract by 
which the minds of the parties were brought to assent to it, 
as well as the matter which the obligor bound himself to 
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perform, the consideration, as well as the rate of interest, 


law when this Statute was enacted? Interest exceeding 
‘six a cent. per annum, whether stipulated with writing or 
without writing, could not be recovered. It was the evident 
object of the Statute to remove or relax this restraint, and 
to leave the parties free to contract for any rate of interest, 
if it was fairly and bona fide stipulated and —ae upon, 
expressed in writing, and the contract signed by the party 
to be charged. If in these notes, interest at the rate of one 
or two per cent. per annum had been expressed, under the 
same circumstances as the interést here, I presume that it 
would hardly be contended that the specific rate of interest 
had not been expressed as required by the Statute ; and that 
therefore under the 2d Section, interest must be recover- 
ed at the rate of eight per cent. per annum. 

To my view the terms of the Statute, and the Statute 
itself, so clearly sustain the construction for* which we con- 
tend, that argument in aid of that construction is very much 
like attempting to prove a self-evident proposition. The in- 
terest then (as I infer) being fairly and bona fide stipulated 
and agreed upon (for it was for the obligors or makers to 
show by plea that it was not so stipulated) the rate being 
or in writing, and the contract signed by the party 
to bec d, was made legal by the Statute, and was right- 
fully recovered in the Courts below. 

s to the interest from the maturity of the notes till thé 
judgments where parties have contracted for a given and 
legal rate of interest, the rate fixed by the contract is to Aq 
vern until judgment rendered. 4 Burrow, 1098. 4 John- 
son’s Cases, 27. Mr. Clay made further comments on the 
cases cited from Salkeld, 519. 2 Comyn on Contracts, 24. 
12 Mod. 540, &c. &c. 


Kelly in conclusion.—I may at least say, that to my mind 
our positions remain unshaken by the arguments on thie 
other side. 

As to the notes on which, if not punctually paid, interest 
is to be paid from the date, I might perhaps say that the gen- 
tlemen on the other side abandon the contest. If, iti the 
case of Dinsmore vs. Hand, the interest from the daté, 
though at a rate not prohibited by law, be a penalty, so here, 
admitting it to be at a rate allowed by law, it is equally a 

enalty. 
. ‘As to our position that the Statute requires not- merely 
that the rate of interest should be expressed in writing, buf 
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that the whole contract should be in writing, and not the 
half of it only, and the support which we attempt to give 
to it from the decisions on the import of the term agrec- 
ment in the Statute of Frauds, I contend that the word con- 
tract, in our Statute, is a fair equivalent for the word agree- 
ment, especially when connected with the word “ such” 
that s it. The words “such contract,” in our Sta- 
tute can only be satisfied by a contract having all the attri- 
butes required by the preceding part of the Section. It 
must be a contract for the loan of money—be reduced to 
writing, and signed by the party to be charged. It must 
recite the fact of the loan, as the only legal is for the 
stipulation of interest ; and in addition to all this, it must be 
fairly and bona fide made. Then, and not till then, will it 
be “ such contract” as the Statute allowed to be made ; and 
the plaintiff must aver and prove that the contract was made 
fairly and bona fide before he can recover the stipulated in- 
terest. If we go back to the intention and views of the 
Legislature in the enactment of this Statute, if we examine 
the Statute itself, can there be a doubt but that the idea of 
a loan of money was throughout, with the framers of the 
law, the governing principle? At that time, the opinion 
prevailed that great profits were to be made by the use of 
money in this country. To give to men of enterprize faci- 
lities in obtaining it, the Legislature authorized any rate of 
interest for such loan to be agreed for ; but as a safeguard 
from the mischiefs of the innovation, and the abuses of the 
privilege, required that the contracts should be expressed in 
crag and signed by the party to be charged, and should 
shew that the rate of interest was fora loan, and fairly and 
bona fide stipulated and agreed upon by.the parties. Can 
it be supposed, that if contracts, such as those now under 
consideration, had been presented to the view of the Legis- 
jJature as coming within the Statute which they were about 
to enact, that any body of men, entrusted by their fellow- 
citizens with the power of Legislation, could let such wide- 
spread ruin loose upon the ng Surely they could not 
have authorized, and the Statute has not authorized, the un- 
feeling creditor, by a little farther forbearance to his debtor, 
to continue to double the debt in geometrical progression 
until the enormity must awaken the dullest understanding 
and feelings to an exclamation at the oppression of the 
transaction. 'The Statute then did not authorize contracts 


for interest at this enormous rate for the forbearance of a 


But the cases of the second class, as arranged by Mr. 
Hutchinson, have hardly even this claim to come withen the 
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pale of the Statute. For the interest accrues from the 


interest after the maturity of ‘the debt? There is no con- 
tract for forbearance, or that the debtor shall have the use 
of the money after that time. The interest then, unless 


the Statute, is judicially to be considered but a penalty. 
What is a penalty? This is not to be determined by the 
form of the security, or by Statutory restraints upon the 
contract, but by the gross disproportion between the sum 
agreed to be paid for doing or not doing the act, and the 
imjury thereby to be sustained by the other party. 

As to the Case Fletcher vs. Dyche, (2d Term R. 32), 
cited by Mr. Clay, it isa clear case of penalty ; and the 
principle there decided cannot be law. Will any man 
contend that if the defendant had agreed to pay the plaintiff 
£10,000, instead of £10, for every week’s or every day’s 
delay until the work should have been finished, that this 
ruinous amount could have been 1 and recoverable ? 
Why is a penalty cut down at law? Not only because it 
exceeds the justice of the case ; but because from the in- 
trinsic nature of the subject, it is the incident, and not the 
principal matter of the contract. Mortgagees were al- 
lowed to oppress for a time, but the attention of the Courts 
being called to the nature of the contracts, executed them 
so far as justice required, and held them void as to the 
residue. Sortignges were engines of oppression in the hands 
of merciless money-dealers; and if they had met with 
judicial sanctiou, would have aceumulated the property of 
the community in the hands of cormorant avarice and 
reduced the other members of society to beggary. . The 
notes in question are engines of the same character, and 
wielded for the carac puspacn + with thie difforonce, that the 
Jews were the money-dealers in the beginning of mortgages, 
and were already odious, and might be turned out of Court 
without regret ; for they were even a subject of regal pillage 
in most countries.. In England, King John put'one Jew on 
his election between his money and his tecth, and drew a 
tooth a day until he yielded his money.. Under such cir- 
cumstances, the Courts had nothing to fear in fixing a boun- 
dary to oppression ; but here usury has been made — 
table, at least for a time, by the character and standing of th 
parties engaged in its unholy practice; and the Court that 
touches a hair of the head of one of these little ones wilkbe 
denounced by the money-dealers. Allow them to oppress, 
and “ Daniels will come to judgment.” 

But it has been said, that there must be a wide stretch of 
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judicial power to sustain our positions in this case. My 
remarks as to the nature and terms of these contracts are 


—- Win- 5 sufficient answer to this. If we have shewn no case in 


v. 
Thompson, &c. 
&e. &c. 


ee 


int, it is because the injustice and oppression of mankind 

ve as yet, in our civil or judicial history, presented no 
contracts corresponding with these in enormity and op- 

ression. If the harmony of society and the rights and 
Spies of its members, are to be protected by those who 
adininister the laws intended for the equal protection of all, 
judicial remedies must of necessity keep pace with fraudulent 
ingenuity ; and if these be the first cases presented for ad- 
judication, in which the merciless hand of wealth and power 
, under the guise of law, to grind its victim into 
dust, it is surely time that a new pre t should be made 
which will put a stop'to the work of ruin. 

If these contracts are not within the Statute, there is no 
justice to invoke to their aid, and of course they cannot be 
executed: The Act of 1818 is their warrant, and they must 
pursue it re. 9 they fail to do so, and a victim new 
escape, justice could not weep. Indeed, it might be said that 
“ God had tempered the house to the shorn Em,” 

They have hot shewn that the notes were given for money 
lent, and no other consideration will sustain the stipulated 
interest. They have not shewn by averment that the con- 
tracts were made fairly and bona fide ; and of course they 
catinot recover, unless those words in the Statute can be 
spunged out as useless and unmeaning. The defendants 
could defend against a fraud without them, and it must have 
been for some other that they were inserted. The 

néaning we assign them is the only useful one that can be 
given. Put the onus on the shaver—make him aver and 


prove the fairness of his contract, and it will amount to 2 
rd againget the hanundlave avtant af hid merciless ex- 


actions. A Jury would then have to pass upon the fairness 
of his contract, and find it affirmatively, before he could 
recover more than 8 per cent. for his interest. The com- 
a= the Jury to make such an enquiry is conceded, 
if the defendant should raise the question by a plea: and it 
follows that they are just as competent to make it, if the 
plaintiff should be required to aver and prove it as the foun- 
dation of his claim to stipulated interest. The common 
sense of mankind, in most cases, could be relied on—an 
advantageous in, obtained from a drunken man by 
artifice, would be denounced as unfair. 

Juries actually do decide on the descriptive attributes of 
contracts and of crime ih many cases. Every suit arising 


-out of the achievements of a hotse jockey furnishes a sample, 
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and attests the capacity of the Jury for such an enqui 
Murder must be ymin with aaiion aforethought ane 
larceny, feloniously. These attributes are not sworn to by 
witnesses as existing facts, but are drawn by the Jury as 
matters of inference from facts established by proof. The 
fairness of such contracts would depend on the relative 
situation of the parties. If undue advantage should be 
taken of the em ssments of the borrower to extort 
from his sensibility more than a reasonable compensation 
for the loan, the contract would be unfair. very 
enormity of these exactions is of itself proof of the un- 
fairness of the contracts, and of the undue advantage taken 
of necessity. ‘The plaintiffs have not averred their fairness, 
and of course they cannot recover. Will the Court remand 
to allow them to amend in that particnlar ? Surely not ; for 
justice does not require it. The Court will reverse for the 
Errors apparent, and render judgment for as much as the 
plaintiffs are entitled to have by the Record as it stands, and 
no more. They will “ give to Shylock his pound of flesh, 
but not one drop of human blood.” 


The Judges delivered their opinions. 

The Chief: Justice.—The amount in controversy, the va- 
riety of principles involved, and the extraordinary efforts 
of the Counsel, combine to give to these cases a degree of 
importance not as heretofore attached to any cause in this 
Court ; but with the state of public excitement or of public 
opinion as to the result, we have here nothing te do—as little 
have we to do with the hardships of these contracts, or the 
merits or demerits of the parties. We owe it to our con- 
sciences, to a liberal profession, and to an intelligent and vir- 
tuous community, to decide these cases, and all others which 
may come before us, according to the known principles and 
rules of law. 

The first question in the investigation is, What is the true 
construction of the Statute of 1818 entitled “ An Act to 
amend an Act against Usury,” the first section of which is 
in these words : “ That any rate of interest, or premium for 
“the loan or use of money, wares, merchandize, or other 
“ commodity, fairly and bona fide stipulated and agreed up- 
“ on by the parties to sueh contract, expressed in writing, 
“ and signed by the party to be charged therewith, shall be 
“ legal and recoverable ; and no bona fide contract shall be 
“ vacated, or in any manner impaired, by reason of any 
“ premium or rate of interest so stipulated and expressed.” 
The fair rule of construing-a Statute is, to consider what 
was the law before its enactment, and what the remedy in- 
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tended to be advanced. The second Section of the Act of 
1805, entitled “ An Act against Usury,” enacts “That if 
“ more than the rate of six dollars for the forbearance or 
“ giving day of payment of one hundred ‘dollars for ‘one 
“ year, and after that rate for a greater or less sum or for 2 
“ longer or shorter time shall be taken, accepted, or received 
“ by way of any corrupt bargain, loan, exchange, or interest 
“ of any money, wares, merchandize, commodities or other 
“ things bought or sold, the same, together with the whole 
“ amount of interest taken, accepted or received therewith, 
“ may be recovered by any person paying the same, by ac- 
“ tion of trespass on the case with costs of suit.” (Laws 
Ala. p. 443.) The old law restrained the taking of interest 
on any contract whatever at a greater rate than six per 
cent. per annum. The words used include not only the 
loan of money, but every article that could possibly be made 
the subject of a contract. ‘The Statute of 1818 was in- 
tended to remove the restriction either partially or wholly— 
to leave the parties at liberty to stipulate for any rate of in- 
terest on any contract, without reference to its consideration, 
or to leave them so at liberty only as to particular subjects 
of contract. 

The Act of 1805 uses the words “ bargain, loan, exchange, 
“ or things bought or sold. forbearance or giving day of pay- 
“ ment,” &c., and is much broader and more comprehensive 
in its terms than the Act of 1818, whichis limited to a “ loan 
“ or use of money, wares, merchandize, or other commodi- 
“* ty ;” and by the obvious and only fair rule of construction 
which can be adopted, the words “ loan or use” apply to 
money, goods, wares, merchandize, or other commodity. 
The words “forbearance ‘or giving day of payment,” used 
in the first Statute (but omitted in the last,) can be applied 


_as well'to an absolute sale as to a loan or use. What was 





the mischief under the old law which was intended to be 
remedied by the Statute of 1818? It was said that capi- 
talists would not lend their money without an adequate com- 
pensation ; that from the great activity of business and ra- 
pidly increasing prosperity of the country at that time, mo- 
ney was worth much more than the rate of interest as fixed 
by the Act of 1805. The me States, Mississippi 
and Louisiana, by their laws offered greater encouragement 
for the loan of money; and it was feared that much of our 
monied capital would leave the country if the restriction 
imposed by the Act of 1805 should not be removed. It 
was again and again asked, why net permit the holder of 
money ‘to sell or hire it for the best price it will command— 
nobody ever thought of restraining the planter in the sale of 











his cotton, or the farmer of his grain—why should not con- vz, 1894. 
tracts for the loan of money be as free and unrestrained? “>= 
Views of this sort as to the policy of limiting by law the Heury and Wia- 
rate of interest for the loan of money, must often have been = 
taken by every one reflecting on the subject. I was a mem- Thompson, &. 
ber of the Legislature when the Act of 1818 passed, and pin 
was prepared to give it all the support in my power, but it 
needed none—all appeared to be enamoured with the new 
(but as the event proved, fearful) experiment, and the Act 
passed without opposition. Although I cannot now see any 
objection to it in theory, I readily admit that its effects have 
have been deleterious in the extreme. Experience often 
proves that what appeared to be the soundest calculations 
r = human mind, as to moral causes and effects, are but 
olly. 
The object of the Statute was to remove the restriction 
from the monied capitalist. He would receive the princi- 
pal benefit. It was expected that the community at large 
would be benefited by thé employment of money, which 
would otherwise remain inactive or seek a foreign market. 
Such were the objects which the Legislature had in. view, 
and.reason and the history of the times warrant this conclu- 
sion. Is not the Act of 1818 sufficiently broad to effect 
those objects without enlarging its plain, direct, and obvious 
meaning ? If a contract on its face be a hard one, surely 
the aid of a liberal construction of the Statute should not 
be invoked in order to support it. 
In most of the contracts in these cases the rate of inte- 
rest is exorbitant. In some as high as 120 per cent. per 
annum : can we go beyond the plain literal meaning of the 
Statute to support such? ‘Lhe terms “a loan or borrowing,” 
have an apt, fixed, and certain meaning in common lan- 
guage, and would no more be taken to mean giving day, 
or credit on an absolute sale of property, than to express 
any other idea the most foreign to the subject which the 
mind can conceive. Had it been the intention of the Le- 
gislature that the Act of 1818 should embrace giving day, 
on an absolute sale, to express such intention they would 
only have had to retain the expressions used in the Act of 
1805. An attempt has been made to bring the authority of 
cases decided under the Statute of Ann to bear on the con- 
struction of the Act of 1818. The Statute of Ann had an 
object in view distinct and different from that for which 
our Act of 1818 was intended ; is expressed in different 
terms ; and by aliberal construction would embrace the giv- 
ing day or credit on an absolute sale. Its object, like that 
we 29 
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of our Act of 1805, was to prevent usury, and to guard 
inst hard and unequal bargains. 


Eeary ona Win- oT he lish Courts then, properly gave a construction to 
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the English Statute in its most liberal and enlarged sense. 
But if a loan and a selling are different Acts, by what rule 
of construction can we say, that in our Statute of 1515 the 
Legislature intended to include both under the name of 
one? The expression of the one is the exclusion of the 
other. Taking into view the object of this Statute, my 
mind is brought to the conclusion, that to authorize a higher 
rate of imterest than eight per cent. per annum, the cons!- 
deration must be a fair and bona fide loan, as distinguished 
from forbearance or giving day, on a contract of sale. ‘To 
bring a bond or note within the operation of this Statute, is 
it essential that on its face it should appear that the conside- 
ration was a loan? Where a right is derived from a Sta- 
tute, the lap Benen himself of such right must strictly 
conform to the Statute. At Common Law, parties might 
contract for interest, under certain restrictions, as to its rate ; 
but what was the maximum of interest recoverable is not 
settled. If the Act of 1818 was only affirmative of the 
Common Law, the right would be derived from the Com- 
mon Law and not from the Statute. If this Statute re- 
stores only in part a Common Law right, which a previous 
Statute had taken away, the party claiming the right must 
shew that he comes within the exceptions which the new 
Statute has made to the restrictions imposed by the old one. 
The Act of 1818, in the cases therein enumerated, autho- 
rized contracts for interest for an unlimited amount, if sti- 
— between the parties ; and in this, gives a new right. 
t extends _—_ to certain subjects of contract, and does not 
give a general right. The right then, not being derived 
m the Common Law, must strictly conform to the Sta- 
tute from which it originates. ‘This Statute requires that 
the contract should be in writing. What contract? No 
other could be meant by the Legislature than that for loan 
or use. At Common Law, an action would lie on 2 ~o- 
mise, though not in writing, to pay the debt of another. 
The Statute of Yrauds required that such agreement should 
be in bore By the decisions under that Statute, it has 
been held that by the term agreement is meant not mere- 
ly the promise, but the consideration on which the minds of 
both parties were brought to agree ; that the consideration, 
as wellas the promise, must be expressed in the writing. 
Here I'think is a strong analogy to the point under conside- 
ration. } infer, that for a contract for interest to come with- 
in the operation of the first Section of the Statute. the con- 
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sideration must, in all cases, appear to have been a loan. I 
am not prepared to say that if there has been a bona fide 
loan, and the consideration not set forth in the contract as 
expressed in writing, it could not be shewn by proper aver- 
ments. It would seem that an averment of the considera- 
tion would sufficiently apprize the defendant of the nature 
and cause of the action to put.him on his proper defence. 
If the consideration was set out in the contract, it would re- 
quire no other averment to shew it. 

As to the question—what is interest, and what penalty ’—~ 
By the Counsel for the plaintiff in Error it is contended, 
that a note, payable at a future day, to bear interest from 
the date if not punctually paid, will not carry the back in- 
terest—but this in law is a penalty ; and calling it interest 
will not change its character. 

A penalty is an agreement to pay a greater'sum to secure 
the payment of a lesssum. It is conditional; and can be 
avoided by the payment of the less sum before the contin- 
gency agreed upon shall happen. It is immaterial by what 
name it is called. If it accrues in a gross amount on the 
maturity of the note, it is penalty and not interest. (Dins- 
more vs. Hand, decided here at the last term.(a) Astley 
vs. Weldon, 2 Bos. and P. 346.) The nature of interest 
is absolute and unconditional, to run on a debt due and 
withheld. It is contended that the case of Dinsmore 
vs. Hand was a contract under the Act of 1805, and 
can ‘have no bearing on these cases—that the Act of 
1818 authorizes this stipulation for back interest. I am of 
opinion, that so far as the contracting parties confine them- 
selves within the rate of interest fixed by law, there is 
no difference, as to this matter, between the two Statutes. 
On the principles of the decisions on contracts of this nature, 
it is a penalty ; no matter whether it be at a rate withm 
the Act of 1805, or contracted for since the passage of the 
Act of 1818. 

As to the 2d, 3d,.and 4th classes of cases, as arranged in 
the brief and arguments of the Counsel for the plaintiffs in 
Error, I am of opinion, that if the consideration had been 
a fair and bona fide loan, the parties had a right to stipulate 
any rate of interest, to run from any given day, without 
limiting it toa future day or to the maturity of the note ; 
provided the contract as to the interest be absolute and un- 
conditional. ; 

I am also of opinion, that however unconscientious such 
contracts may os ad to be, a Court of Law can exercise 
no other controul over them than to confine the parties to 
the rigid rules of law; and that the exercise of any other 
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would be an assumption of Legislative powers, and beyond 
the proper sphere of judicial power. 


Judge Saffold.—The number of cases depending on tlic 
decision to be now made, the variety of the points made in 
the argument, and the amount in controversy, give more than 
usual importance to the questions now before us. 1 approach 
the subject with a corresponding diffidence. 

On the part of the plaintiffs‘in Error it is contended, that 
to bring the contracts within the operation of the first Sec- 
tion of the Statute of 1818, entitled“ An Act to amend an 
Act against Usury,” the contract must not only be in writ- 
ing, but on its face must shew that the consideration was a 
loan of money, that the right to interest is derived solely from 
the Statute law ; and if - contract do not appear as above 
described, interest is recoverable only at the rate mentioned 
in the second Section of the Statute,—eight per cent. per 
annum. 

It is also contended, that supposing it unnecessary that the 
consideration should be shewn in the instrument, yet in most 
of the cases the agreement to pay the premium was not 
absolute, but depended on the contingency of failing to make 
punctual payment of the principal, and must therefore be 
considered as a penalty ; that where the premium or interest, 
as expressed in the note, is to run until the principal is paid, 
the reference is to the time limited for payment by the note ; 
or if on the construction of the instrument it is to he inferred 
that a longer time was intended, the premium is exorbitant 
and — to be rejected as unconscionable. 

On the part of the defendants in Error most of these po- 
sitions are controverted, and it is contended that these con- 
tracts come within the operation of the first Section of the 
Statute cited. That all debts carry interest according to its 
rate as fixed by the law in force at the time df the con- 
tract, or by the agreement of the parties within the limits 
of the law; and that the interest continues to run at such 
rate until the debt shall be satisfied or merged in a judgment ; 
and that on simple contracts relief against a penalty can be 
had only in equity. 

Although it has been denied by the historian Hume and 
some others, that interest was allowed by the Common Law, 
I think it satisfactorily shewn by eminent Jurists (among 
whom may be mentioned Justice Blackstone and the com- 
pilers of Bacon’s abridgment) that notwithstanding the 
doubts and prejudices on this subject prevailing in England 
at different times prior to any Statute concerning it, a mo- 
derate rate of interest fairly contracted, for the loan of 
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‘money, was sanctioned and allowed by the Common Law ; 
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but if the rate was exorbitant, it was considered usuriousand —§ "Vv 
unlawful. —o it is said, “ if the compensation al- saan + ~taatal 


“lowed by law does not exceed the proportion of the 
“hazard run, or the want felt by the loan, its allowance is 
“neither repugnant to the revealed nor the natural law ; but 
“if it exceed those bounds it is then oppressive usury, and 
“though the municipal laws may give it impunity, they 
“can never make it just.” 

In these cases most of the notes stipulate a premium at 
the rate of five per cent. a month ; some at a less rate, some 
at a rate as high as ten per cent. a month, equal to one hun- 
dred and twenty per cent. perannum. Iam constrained to 
say that the enormity of these rates must naturally excite an 
exclamation of astonishment, that they induce a presumption 
of unfairness ; they exceed any rational estimate of a fair 
equivalent for the use of money, and are greatly beyond any 
rates ever sanctioned by the principles of the Common 
Law. If they can be recovered, it must be by force of the 
clear and express terms of the Statute, and only in such 
‘cases and for such term of time as come within its express 
provisions. 

To bring the contract within the operation of the first 
Section of the Statute, it is necessary that the premium 
should be “ fairly and bona -fide stipulated and agreed upon 
by the parties to such contract,” and either in fact or in legal 
contemplation for the consideration mentioned in t 
Statute. Had this been the first Statute in which the terms 
“loan ‘or use of money, wares, merchandize, or other com- 
modity” were used in relation to interest or usury, or if a 
more enlarged construction of these terms than their literal 
import had not already been established, it might well be 
questioned whether by force of the first Section of the Act 
‘of 1818 an exorbitant rate of interest, even for the time 
while forbearance was agreed on, would be recoverable, 
unless it be in cases where it was specifically shewn by the 
written evidence of the contract to be in consideration of 
the actual loan, use, or hire of the articles mentioned in the 
Statute.. But the English Statutes of Henry 8th, of Eh- 
zabeth, and of Ann; Statutes of Virginia, of Georgia, 
and our own Act of 1805, all designed to prohibit usury 
and regulate the rate of interest, have used the same 
form of expression in describing the consideration of 
loans. If the Statutes of the other states of the Union 
on this subject were examined, the same form of expression 
would probably be found. In most of these Statutes other 
words are coteierdiby or incidentally introduced. such as 
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“for the forbearance or giving day of payment,” &c, and i: 
their penal provisions the terms “ bargain, loan, exchange,” 
But as to the right to the interest on a loan, or 

stipulated forbearance of a debt, these latter clauses could, 
I apprehend, not be considered as enlarging the description 
of the contract. I will here observe, that most of these 
Statutes provide a rate of interest which shall be recoverable 
from and after the debts shall become due and payable. 
Our Statute of 1805, which was in force at the enactment of 
the Statute of 1818, was evidently intended to include all 
contracts in which interest could be agreed for or usury com- 
mitted. Yet as to the consideration during the time given 
for payment, the first Statute uses no language more com- 
prehensive than the last ; but it expressly provides that a 
certain rate of mterest should be allowed and recovered for 
- ey the maturity of the debt. It is true, that the 
ct 5 in prescribing the remedy against usury says, 
“if it shall be ‘cotaitalant by the a same al the 
“ defendant in any such suit that more than the rate of six 
“dollars, &c. be taken or received in or by any bond or 
“ note whatever, for the payment of any principal or sum of 
* 7. oe. wares, merchandize, commodity, or other 
“thing whatever bought or sold, no interest or premium 
“ whatever, for forbearance or giving day of payment, shall 
“ be allowed, &c.” ‘This is the concluding sentence of the 


-same Section which enumerates the subjects of the contracts 


by the use of the same terms which have been adopted for 
the like purpose in the Act of 1818 ; and if to be regarded in 
the construction of the first Statute, can only be considered 
as explanatury of the preceding sentence. It is also worthy 
of consideration, that the Act of 1819 now in force uses 
substantially the same language in defining the subjects of 
the contracts on which interest may be taken. . 

My examination of this matter brings me to the con- 
clusion, that by the uniform construction of the term “ loan 
of money, wares, merchandize, and other commodity,” as 
used in the Statutes of this and other countries to which I 
have referred, contracts on any valuable consideration for 
the payment of money at a future day are included. The 
words “ or use” immediately following the word “ loan” in 
our Statute of 1818, have not been used in the other Statutes 


-referred to. As here used they are perhaps eee: 


‘but at any rate they do not restrict the meaning of the sen- 
tence. If the construction uniformly given to the words 
“for the loan of money, wares, merchandize, or other com- 
modity,” prior to the Statute of 1818 was as I have stated, 
the same construction must be given to them as used in this 
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Statute. It isa rule of construction warranted by the best 
reason as well as highest authority, that “ words and phrases, 
“the meaning of which in a Statute has been ascertained, 
“are, when used in a subsequent Act, to be understood in 
“the same sense.” It is also to be observed that in these 
notes a premium is stipulated which was allowable only 
under the Act of 1818 ; and from this it is fairly to be inferred 
that this Act, and its application to the consideration of the 
contract, was in the contemplation of the parties when the 
contract was made. A debt payable at a future day always 
presupposes a loan ; and “ if on a sale the purchase money is 
“ allowed to be retained by the vendee to be paid at a future 
“time, a debt by that means is created, yet that debt arises 
“ from a supposed lending ; if the transaction be analyzed, it 
“ will be found to be compounded of two distinct contracts : 
“ first, a sale which contrary to the real fact supposes the 
“ purchase money to be paid ; and then a loan by the vendor 
“ to the vendee, the debt is founded on the latter contract.” 
—Ord on Usury, 29. This principle no doubt had its in- 
fluence in establishing the construction of the Statutes as I 
have stated. It is only by giving this latitude to the term 
“loan,” that the maxim that “there must bea loan to eon- 
stitute usury” is verified ; but this liberal interpretation of the 
term does not extend its application beyond the period li- 
mited for forbearance, as I shall attempt in the sequel more 
fully to shew. If then an agreement to pay a debt in future 
presupposes a loan, or if the terms of this Statute require the 
same construction which have been uniformly given to the 
same terms used in other Statutes enacted for the regulation 
of contracts of the same description, the first Seetion of the 
Act of 1818 includes ordinary contracts for forbearance or 
giving day of payment ; and it is not necessary that the spe- 
cific consideration for the interest should appear either in the 
instrument or in the declaration. But admitting this principle, 
is the holder of a bond or note entitled to recover any rate of 
interest or premium stipulated therein, no matter how ex- 
orbitant it may be? Can he recover interest for a period as 
to which there was no contract for a loan or forbearance ? 
That a premium thus agreed on, (no undue advantage ap- 
pearing to have been taken) should be recoverable, appears, 
I admit, plausible in theory ; and as a debtor is at liberty to 
pay the debt at any time after maturity, and stop the accu- 
mulation of interest, it may be said to be his own neglect or 
misfortune, and he must abide the consequences of his im- 
prudent contract : but it must also be admitted that this doc- 
trine is destructive in practice, and not recognized as appli- 
cable to many classes of contracts fully as explicit and much 
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less grievous than these ; as in deeds of mortgage, agrec- 


> tet ments for excessive damages, agreements in which there is 
Heary and Wino mutuality or reciprocity, cases of great inadequacy of 


ice, and many others. Such contracts, in my conception, 


v. r 
Seng, os sim a strong analogy to these now under consideration ; 





and the same inherent principles of justice and equity ought 
to govern them all. 

And if we attach to the term “loan” its most compre- 
hensive signification, it ean only apply to a contract for the 
return or payment of money at a future day, or for the de- 
livery of something for temporary use which is to be return- 
ed to the owner. “Forbearance is the giving day for the 
“ return of a loan, or more properly signifies the giving a 
“ further day when the time originally agreed on is passed.” 
Ord, 23. Giving a further day for payment, to constitute 
forbearance requires, I apprehend, not merely a passive in- 
capers, but an express agreement to that effect ; and it is 
to be observed, that the term “ forbearance ” (could it en- 
large the operation of this Statute is not to be found in it,) 
and is not omitted in any other on the same subject, yet I 
coon forbearance, when stipulated for, tantamount to. a 
oan. 

By what authority then can we extend the operation of 
the first Section of this Statute to an ordinary debt for which 
no forbearance has been agreed on ; or, if agreed for, how 
can the interest for the time subsequent to the stipulated 
forbearance come within the scope of the first Section? It 
is said that all debts carry interest after maturity at the 
same rate as before. For this principle, so far as it applies 
to a moderate and reasonable rate of interest, whether fix- 
ed by law or by the contract of the parties, the case report- 
ed in 4 Johnson’s Chancery Reports, 436, is an authority. 
In that case, the cnly objection was that the stipulated pre- 
mium was too small. The case cited from 2d Burrow, 
1098, only proves that the lex loci governed the contract ; 
but there is not the same authority for scrutinizing contracts 
in order to enhance as to reduce damages. In an action of 
debt or assumpsit, to increase the damages beyond the agrec- 
ment would be unprecedented ; yet it is the daily practice 
to reduce them. In cases like these, the reason for the dif- 
ference must be obvious; for when or where were safe- 
guards necessary to protect a lender from exaction ? When 
mn a state of society like ours has it been unnecessary to 
provide checks for the protection of the borrower ? He is 
generally at the mercy of the lender; the lender never 
within his power or subject to his exactions. It is mainly 
for this reason that the Statutes, as well as the judicial deci- 








In the Supreme Court of Alabama. 33 


sions of almost every country have gone far to mitigate, but —7s#y #824. 
have never interfered to enhance premiums on money. ‘But “7 
[have already said that in my opinion’ the Act of 1818 te- sees —~thbeal 
quires a strict construction. Will it be deemed novel to v. 
maintain that a Statute under which for the detention of mo- Thompson, &- 
ney damages are claimed at a rate, five,nay more than ten 2. 
times as great as has ever been prescribed by law, or as- 
sessed by a Jury ina well regulated community, demands a 
construction more cautious and striet than an ordinary Sta- 
tute designed to establish a moderate and uniform rate of in- 
terest? Nor can I suppose it necessary at this day to offer 
argument or authority to prove that which in its nature and 
character, and according to settled legal principles, is a pe- 
nalty, must not be so considered because it is called inte- 
rest in the note. It is immaterial by what name the parties 
call it. The settled principles for the construction of con- 
tracts must determine its true character. 
Hence I arrive at the conclusion that by the first’ Section 
of this Statute (in many respects peculiar in its phraseology ) 
on the bonds or notes payable at a future day the high rates 
of interest or premium which were absolutely and uncondi- 
tionally agreed upon, are recoverable for the time ef tne 
loan or stipulated forbearance. The Statute was evidently 
intended to give some latitude to centracts. As to the pe- 
’ riod of forbearance, the agrcement to pay the premium is 
unequivocal and absoijute, not dependant on failing to pay 
punctually at the appointed day, or on any other contingen- 
geney. Thus far there was some degree of mutuality, in- 
usmuch as the borrower had an indefeasible right to retain 
and use the money during the time of forbearance stipulat- 
ed; but beyond this time, according to my opinion, the ex- 
orbitant premiums do not came within the scope of the first 
Section ; and this equitable construction could have been ex- 
cluded only by an express provision of the Statute, that any 
conventional or stipulated rate of interest should continue 
to run until payment or judgment. The true spirit and de- 
sign of the Act of 1818 were only to obviate the objection 
of usury to such contracts as, without the aid of this Sta- 
tute, would have been considered as usurious ; and no other 
modification of the law of contracts was intended to be 
made by it, 
Then if these contracts fully expressed the intention of 
the parties, (and to claim the protection of the first Section 
they should be “ fairly and bona fide stipulated ” in writing,) 
under the old law such of them only would have been usu- 
rious as contain an unconditional agreement for the pay- 
merit of the premiums for —_" time of forbear- 
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ance, or were payable on some probable contingency over 
which the debtor had no control. Under the old law, pre- 


Henry and Win- miums payable only in the event of failing to make punc- 


v. 
Thompson, &c. 
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tual payment of the debt, as in the first class of these 
cases ; or exorbitant premium or interest not to commence 
running until after the expiration of the loan, as in the fourth 
class of cases, would not be considered usurious, yet could 
not be recovered because they are penalties. The debtors 
might make punctual payment. The legal presumption is, 
that the contract will be complied with; and in that event 
the premiums would never attach. Hawk. P. 6,245. Bac. 
Ab. Usury C. Although this Statute purports to sanction 
usury, I cannot for a moment suppose it was intended to 
coerce the recovery of penal obligations. The second and 
third classes of cases are not unlike the other two as to the 
premium or interest for the time subsequent to the day 
given for payment. The promise as to this time was not 
absolute and unequivocal, but depended on the contingency 
of failing to make punctual payment. It may be fair to 
presume the debtors contracted under a false confidence in 
their ability to be punctual, and did not expect to incur the 


palty. 

Although the entire premiums in the Ist and 4th classes 
of cases depend on conditions expressed or implied, and in 
the 2d and 3d classes the interest subsequent to the matu- 
rity of the debt depends on the implied condition, yet as the 
creditors in justice, and by the principles of the Common 
Law, are entitled to reasonable interest for the dctention of 
the debts ; if the conventional interest were moderate, equi- 
table, and reasonable, it should, I think, be adjudged at the 
rates fixed by the contracts. But exorbitant as they here 
are, they cannot be regarded as a measure of the damages 
for the detention of the debt for a longer period than was 
unequivocally contracted for; and for the residue of the 
time I must look to the second Section of the Statute to as- 
certain the rate of interest which is to govern. 

In further elucidation of the doctrine I have advanced, 
suppose a chattel to be hired for a short time at a premium 
for each month equal to one fourth of its value. It is de- 
stroyed by negiigence or misuser, and the hirer is unable to 
return it at the time appointed. The owner, several yéars 
afterwards, brings his action for the value of the property, 
together with the stipulated premium, amounting to more 
than ten times its value; could it be contended that by the 
express terms of this Statute, or by any principle of law or 
justice, he could recover according to this measure of dama- 
ges? If not, where is the distinction between the loan or 
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hire of money, and of any other commodity? ‘The case  -vv«, 1824. 
supposed, as well as the cases before us, are stronger, but “"~™ 
have a just analogy to the case of Baxter and al. vs, Wates, #ey ene 
12 Mass. Rep. 366, where the borrower gave his promise v. 
in writing to return the animal hired in a year, with $6 in Thompsoa, &c. 
cash, and if not then returned, to pay $6 for each year un- arena 
til delivered. . It was held that the promisee was entitled to 
$6 for one year only, and to legal interest afterwards ; that 
the premium as stipulated for the time beyond the year was 
equivocal, unconscionable, and void. This decision was up- 
on the principles of the common law, the contract being as 
much authorized by law as these now under consideration. 
in Reeves’ Domestic Relations, 423, 4, an analogous princi- 
ple is recognized. It is there said that compound interest 
appears to be fair, and may be taken annually ; but if suffer- 
ed to accumulate for several years will be denied both at 
law and in equity. In Jestons vs. Brook, Cowper, 795, the 
Court said, that admitting that there was no legal objection 
to the contract on the ground of usury, because the premium 
was contingent, yet by enforcing its stipulations the lender 
would receive an exorbitant premium on his money ; there- 
fore the consideration was adjudged inadequate, the bargain 
unconscionable, and the premium was demed. By the case 
of the wire drawers, Cowper, 112, 116, which was also re- 
lied on in argument, the doctrine of relief, even in Courts 
of law, against demands not usurious, but exorbitant, is well 
sustained. There the rate of premium was sanctioned by 
the common usages of the trade, and was moderate compar- 
ed with these. 
Is a Court of law competent to afford relief in the cases 
at bar? The actions were all debt or assumpsit on bonds or 
notes. By our Statute, Laws Ala. 464, it is provided that in 
all actions on “ penal bonds for the payment of money where- 
“in the plaintiff shall recover, judgment shall be rendered 
“ for no more than the principal and interest due on said 
‘‘bond.” This Statute requires the Courts of Common Law 
to reject the penal stipulations in the bonds. 
Assumpsit being in its nature an equitable action, the 
plaintiff is entitled to recover only so much as by the ties of 
natural equity and justice the defendant is bound to pay. 
Hence it would appear that in either form or for either 
cause of action the plaintiffs are not entitled to recover 
penalties or excessive damages, or exorbitant or unconsci- 
entious demands. 
In a question of this magnitude it is to be regretted that 
there could not be more unanimity in the Court; yet it is 
satisfactory to know that in the fall Court now present there 
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suxe, 18%. is"but one dissenting opinion ona point which I think de- 
ws cisive of the main question of the principle, that these hig: 
— rates of interest are not recoverable in any case for the 
v. time ‘after the expiration of the stipulated forbearanee.— 
ee &c. The nearest approach to unanimity is on the first class: of 
‘au cases, Where the contracts stipulate a premium on the debt at 
the rate'of five per cent.a month if not punctually paid: 
The opinion of five of the six members of the Court is, that 
this‘rate of premium shall be rejected as well for: the time 
subsequent as for the time prior to the maturity of the debt. 
We are brought to this conclusion by reasons somewhat 
different, yet the effect isthe same.—lIf we cou!d give to a 
contract of this description ihe most liberal, and to the 
creditor the most favourable construction, and that which 
we should be constrained to give if there were no legal ob- 
jection to the rate of interest, it would exhibit, when analyzed, 
an agreement on the part of the debtor to pay the principal! 
on a given day ; and should he fail to do so, that hé would 
also pay interest thereon at this rate from the date to ma- 
turity, and at the same rate afterwards until the whole should 
be satisfied. If we reject the back interest as penalty on 
the ground of contingency merely, by what authority other 
than its exorbitancy, consideration, uncertainty, &c. (apply- 
ing equally to the other classes of cases) do we reject the 
conventional interest that would accrue subsequent to the 
matiirity. It was no less the intention of the parties in the 
Ist class of contracts that the stipulated interest should run 
after the maturity of the debts if not paid than in any of 
the other cases. My concurrence on this point is founded 
as to the back interest on the contingency, and as to the 
interest subsequent to maturity on the same reasons which 
overn my opinion in all the other cases ; that there was no 
oan, no agreement for forbearance, no sufficient mutuality or 
reciprocity ; that the premiums were exorbitant, equivocal, 
and unconscionable, and do not come within the operation of 
the first Section of the Statute. 

The result of my opinion is, that in all cases where there 
is an unconditional agreement for the payment of the pre- 
mium or interest ata stipulated rate, and prior to the ma- 
turity of the debt, it carries interest at that raté until ma- 
turity ; but that in all the cases interest for the time sub- 
sequent to the maturity of the debt is recoverable only at 
the raté prescribed by the second Section of the Statute, 
eight per cent. per annum. 


eo 


Judge Crenshaw delivered his opimion on the points 
arising on the Record in the case of Henry and Winston vs 











In the Supreme Court of Alabama. 


Thompson. The principles of the opinion were equally 
applicable to all the ether cases. 
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In this case, the declaration in substance: states that on #eery > eae 


the 22d of May, 1818, the defendants made and delivered to 
the plaintiff their note in writing for the payment of $625, 
6 months after date, and if not punctually paid to carry five 
per -cent. a thonth interest until paid, for value received. 
The Civevit €Coart overruled the defendant’s demurrer to 
the declaration, and rendered judgment for the principal and 
interest thereon at the rate of five per cent. a month, from 
the date of the note until the time of the judgment. The 
‘defendants, (plaintiffs in Error) here assign as errors, 

Ist. That the declaration does not allege that the con- 
tract was made fairly and bona fide. ; 

2d. The stipulation to pay 5 per cent. per month interest, 
if not punctually paid, was a penalty, and the judgment 
should have been for the principal and interest at 8 per 
cent. per annum. : 

By the Act of March, 1805, the rate of interest was: fixed 
at 6 per cent. per annum ; but by the Act of February, 1838, 
“any rate of interest or premium, fairly and bona fide 
stipulated and agreed upon by the parties to such contract, 
“ expressed in writing and signed by the party to be charged 
therewith,” was made legal and recoverable ; and in all eon- 
tracts ascertaining the sum due when no specific rate of 
interest was expressed, it was to be recovered and allowed 
at the rate of 8 per cent. per annum—this contract was made 
while this Statute was in force, and its operation on the rights 
of the parties is now to be considered. 

As to the first assignment, if by the expression “ fairly 
and bona fide,” the Legislature intended to create any new 
right, or to superinduce any new quality of property, which 
was not essential to the validity of ail contracts, then per- 
haps the omission of the averment might be fatal. When a 
new right unknown to the common law is given by Statute, 
it must be so averred in the declaration as to bring it within 
the meaning of the Statute. But by this expression the 
Legislature intended nothing more than what was an es- 
sential ingredient to the validity of every contract, for no 
contract is good and effectual unless it be fairly and bona fide 
made, that ts, with a full understanding of its subject matter, 
nature, and terms, without fraud, deceit, or circumvention 
on the one part, and with view of performing what is agreed 
to be done on the other. If these words were rejected 
from the Statute, the sense would still be the same; they 
would be as strongly and necessarily implied as they arc 
an all valid contracts, The express averment then that the 
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suse, 1824. contract was fairly and bona fide made was, in my opinioti, 

vw’ no more necessary in this declaration than in a declaration 
Hemy end Win- on any other contract. 

v. As to the other assignment, which is principally relied on, 

Teompeon, << and in the discription of which much ability and learning 

—_..... «nas been et by the eminent Counsel on both sides, it 

must depend on the sound construction of the Act of 1818. 

In my researches | have not been able to discover that 

any rate of interest was fixed by the common law ; but in 

accordance with the principles of natural law the doctrine 

was, that if the compensation agreed to be given for the 

use or hire of money was not beyond proportion to the risk 

of Josing the sum lent, and the want and inconvenience oc- 

casioned by the loan, it was not malum in se, and was there- 

fore lawful ; but if it exeeeded these bounds it was consider- 

_ ed exorbitant and usurious. The first English Statute on 

the subject was that of Henry 8th, which confined the rate 

of interest to ten per cent. Our Statute of 1805 declared 

it unlawful to receive more than six per cent. per annum, 

but left the contract in other respects unimpaired. The 

principal was recoverable, and the interest alone was for- 

feited. But our Statute of 1818 repeated the prohibitory 

part of the former Statute, fixed the common standard at 

eight per cent., and declared lawful any rate of interest or 

premium however exorbitant, or how much soever it might 

exceed the common standard, provided it was expressly 

stipulated and agreed on in writing signed by the party to 

be charged. Statutes should be expounded so as to effect 

the object intended by the Legislature. The manifest object 

of the Legislature in the enactment of this Statute, was to 

remove some of the restrictions as to interest, and to permit 

the parties to agree on the rate by mutual consent, provided 

the rate so agreed upon was expressed in the contract, and 

that in writing signed by the party to be charged. From a 

careful ——— es ae it will be seen that the 

primary object of the Legislature was not so much that the 

whole contract should be in writing, as that the premium or 

rate of interest should be in writing ; and that the only reason 

for requiring this to be in writing was that there might be 

no doubt or uncertainty as to the rate of interest agreed 

upon by the parties. J have already shewn, as I think, that 

it was not necessary to aver in the declaration that the con- 

tract was fairly and bona fide made ; and the same reason 

more spay gy sy that it was not necessary to be so ex- 

pressed on face of the contract. The Court is not te 

require more to be in writing than is so expressly required 

by the Statute. It is not necessary that the consideration. 
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or that it was for the loan or use of money, &c. should be 
expressed in the contract, for this is not required by the Sta- 
tute. By the second Section of the Act of 1818, where no 
specific premium or rate of interest is expressed, interest 
shall be recovered and allowed at the rate of eight per cent. 
= annum. ‘This is a clear intimation that the parties shall 

governed by any rate of interest that is expressed in 
writing in any contract without regard to its nature or con- 
sideration. his Section, taken in connection with the first, 
and with the reference to the old law intended to be re- 
pealed, shews the intention of the Legislature to permit the 
parties, in all contracts which would carry interest by ope- 
ration of law, to stipulate for their own rate of interest, 
either for the actual loan of money, or any commodity, 
a debt due, or’any other consideration. I am therefore of 
opinion that it was not necessary that it should appear either 
on the face of the note or in the declaration that the contract 
was fair and bona fide, or for the loan or use of money or 
of any other commodity. 

Again, it has been contended on the one hand, that the 
— to pay interest at this rate was a penalty intend- 

to secure and hasten the payment of the principal ; while 
on the other it has been denominated damages stipulated by 
the — to be paid if the principal should not be punc- 
tually paid. I consider it perfectly immaterial whether it is 
penalty or stipulated damages. If it is such a contract as 
comes within the provisions of the first Section of the Act 
of 1818, any technical name by which it may be called can- 
not alter its nature or take it out of the Statute. It is yet 
arate of interest stipulated and agreed upon by the parties. 
If the Statute had never existed, and the word “ interest” 
meant penalty, as it has been said, then it might be impor- 
tant to distinguish more precisely between penalty and sti- 
pulated damages. The intention of the parties, as collect- 
ed from the face of the instrument, ought to prevail. Men 
do not ordinarily use the word interest to convey the idea 
of a penalty. If a penalty were intended, why did not the 
parties use that word? Can it be supposed, that by fixin 
on a high rate of interest they did not intend that it, as we 
as the principal, should be paid ? As a penalty, it could an- 
swer no efficient purpose, and might as well have been omit- 
ted. Without it, the makers of the note would have been 
bound to pay the principal and interest at eight per cent. 
Were it material to distinguish between penalty and stipu- 
lated damages, I know of no other rule for the distinction 
than the intention of the parties apparent on the face of the 
instrument. If it appear that they intended a penalty, the 
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Court should so consider it; and if it appear that they in- 
stipulated damages, their intention must govern. It 


Henry ~~ aaa bas been said, that this contract is unconscionable, and that 
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the consideration is inadequate to support the promise. I 
am not able to ascertain from the Record what was the va- 
lue or proper rate for the hire of money at the time when 
the contract was made ; for aught I know, it was worth the 
premium stipulated by the parties. The value of money 
fluctuates with the price of produce, and many other circum- 
stances which affect the commercial world. Courts of Jus- 
tice sometimes relieve against unconscionable contracts, and 
where the consideration is grossly inadequate ; but this is 
on the supposition that fraud has been practised in obtain- 
ing the contract, as where a cunning, artful man has taken 
an unfair advantage of the weakness, ignorance, or extreme 
necessity of the other party ; but these circumstances are 
to be considered as matters en pais, susceptible of proof,and 
not to be inferred merely from the seeming inadequacy of 
consideration as it appears on the face of the contract. 
As the case is now presented, I do not think that this Court 
has any thing to do with the conscientiousness of the con- 
tract, or with the adequacy or inadequacy of its considera- 
tion. Our Statute is a peculiar one, and was certainly in- 
tended to admit men to agree on any rate of interest, how- 
ever enormous, without regard to the conscience of the par- 
ties or the adequacy of the consideration, provided they 
complied with the requisites of the Statute. It is the duty 
of Courts to give effect to the law according to the inten- 
tion and meaning of the Legislature, and to give effect to 
contracts according to the intention and meaning of the 
parties, If this contract does not express a premium or 
rate of interest stipulated and agreed upon by the parties 
within the provisions of the Statute, I know not what words 
would constitute such agreement or stipulation. It appears 
to me a strange interpretation, to say that the parties, in ex- 
pressing one thing meant another—that they did not mean 
interest, although that is the word used in the written instru- 
ment. If they intended any thing else than the rate of in- 
terest agreed upon, why did they not so express themselves 
in their contract? I cannot explain away the law on the 
contract, because the law may be impolitic and the con- 
tract a hard one. If they are pla to my mind, it is no! 
my duty toelothe their sense in mystery. In the construc- 
tion of a law, a Court of Justice should never resort to its 
policy, unless when the law in itself is extremely doubtful. 
But the argument a/ inconvenienti operates more in sup- 
port of, than against this contract. It is convenient that 
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men should be held to their contracts, and extremely incon- 
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venient that they should be impaired or rescinded. The “~—™ 
spirit of the law is to uphold contracts, and presume in their #e""y ewe 


favour until the contrary is made to appear. It is better to 
submit to an obnoxious law for a season, than to evade it 
by annuling contracts and prostrating the best principles of 
jurisprudence. The monster, with heart of flint and claws 
of iron, as the Counsel for the plaintiffs in Error in the 
glow of feeling and imagination have depicted the usurer, 
had the sanction of the law for his actings and doings, and 
~g but the Legislative authority is competent to alter the 
aw. 

In the cases to be settled by the present decision, some 
of the notes are drawn to carry interest from the date— 
some to carry interest from the date, if not punctually paid 
—some to bear interest without any reference to time— 
and some to carry interest from the time the note is due 
till paid. Nice distinctions have been made between these 
different classes of notes; some of them have been consi- 
dered as coming within the provisions of the Statute, and 
others not. In my opinion, it is immaterial what language 
the parties use in expressing the rate of interest ; whether 
the instruments express that the interest is to run from the 
date orto commence at a future period—whether the agree- 
ment to pay interest be absolute, or dependant on failing to 
pay the principal when due. In all the cases, as appears to 
me, it is equally a rate of interest, stipulated and agreed up- 
on by the parties, and completely within the spirit and mean- 
ing of the Statute. 

It is said that the Statute did not imtend to make legal 
any contract which would have been usurious at common 
law. Iam not certain that usury was an offence by the 
common law, at least the evidence of this is vague and in- 
definite, but admit that it was an offence clearly defined by 
the law. This Statute makes that lawful which by the com- 
mon law was an offence. It makes any rate lawful which 
might be agreed upon by the parties and expressed in writ- 
ing. 
i regret that, without disregarding what I conceive to be 
the best rules of construction, and clearest principles of law, 
I could not come to a different conclusion, for I am dispos- 
ed to believe that these contracts may operate hardly if: not 
oppressively ; but it is not my province to legislate. In my 
judgment I am bound not to violate, but to declare what I 
believe to be the law. I cannot intrude on and assume the 
powers of another department of the government, whose 
acts and authority JT am — respect and support. The 
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Legislature have already expressed their disapprobation oi 
the Statute in question, by réepealing it at their first Session 
after its enactment. It is my duty to declare the law ac- 
cording to the best of my understanding ; in doing which fF 
am constrained to think that the judgments should be affirm- 
ed. 
As to the case of Dinsmore vs. Hand, the note in that 
case was treated as a sealed instrument, and was given pri- 
or to the Statute of 1818. The decision in that case does 
not, as I conceive, settle any of the principles involved in 
these cases. 


Judge Minor.—These cases have collectively been brought 
before the Court under circumstances which appear to re- 
uire my opinion on the principles involved. If it could in- 
Seonts the decision, it would of course not be applied to 
any of the cases in which I appeared as Counsel in the 
Courts below. 
As to the first class of cases—I will consider the points 
as they arise in the Record, in the case of Harris and others 


vs. Morrow. .This was an action of debt, on a bond of 


plaintiff’s to defendant in Error, dated Ist February, 1819, 
for payment of $125, one year after date ; and, if not then 
paid, to bear interest from the date at 25 per cent. per an- 
num. Qn the 28th March, 1821, the Circuit Court render- 
ed final judgment by default, for the debt, and $67 70 as 
interest from the date. Is the agreement to pay interest 
from the date to be considered as a penalty ’ It seems dif- 
ficult to define the precise line of distinction between pe- 
nalty and stipulated damages. The cases on this head do 
not appear to be reconcileable. In the case of Dinsmore 
vs. Hand, (a) which was debt ona sealed instrument pay- 
able at a future day, and if not punctually paid, to carry in- 
terest from the date, this court determined that the agree- 
ment to pay interest from the date was a penalty. I see 
no reason to disturb the principles of that decision. The 
Act of February, 1818, does not seem to me to affect this 
question. In Dinsmore vs. Hand, the rate of interest was 
not beyond the limits fixed by law. The nature of the 
agreement, and not the form of the security, must deter- 
mine whether it be penal or not. It seems to be immate- 
rial whether the agreement be by a sealed or an unsealed 
instrument. 2 Bos. and P. 346—354. 2d Com. Con. 524, 
&c. Anagreement to pay a larger, in order to secure a 
smaller, sum, must always be considered a penalty. Here 
the direct abject of the parties was the payment of $125, 
one year after date. If the contract had been to pay 
$156 25 on the day after the bond became due in case of 
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failing to pay at the day, there can be no doubt but the 
$156 25 must be considered asa penalty. Yet this would be 
the sum due on it if paid on the day after it became due, 
according to a literal construction of its terms. Contracts 
to increase the rate of interest in case of failing to pay at 
the appointed time, though the increased rate be within the 
limits fixed by law, appear to have been held to be penal. (5) 
It appears te me, then, that the agreement here to pay 
interest from the date is to be considered as a penalty, and 
not as a part of the contract, which expresses what was di- 
rectly stipulated and agreed upon by the parties, and that 
there is no operative part of the contract bringing it within 
the scope of the Ist Section of the Act of 1818 ; that the 
interest must be recovered and allowed according to the 2d 
Section: and that the judgment should be reversed and ren- 
dered here accordingly. In considering the 2d, 3d, and 4th 
classes of cases, as arranged in the argument, it is necessa- 
ry to enquire, to what description of contracts does the Act 
of 1818 extend ? 

Words and phrases, whose meaning in a Statute has been 
ascertained, when used in a subsequent Statute, are to be 
understood in the same sense. So words, whose meaning 
is well known at common law, when used in a Statute, are 
to be understood according to their ascertained meaning at 
common law. These are well settled, I may say, self-evi- 
dent principles of construction. For the Legislature, when 
about to alter the law, must be presumed to consider the 
import and effect of the old law to be amended, and of the 
new law to be enacted. The Act of February, 1818, was, 
as appears by its title, intended to amend the Act of 1805. 
In this last mentioned Act, the contracts on which the rate 
of interest is fixed and restrained, are thus described : 
* For the loan of any money, wares, merchandize, or other 
commodity.” In the several parts of this Act, the terms 
“ loan and forbearance” appear to be used as of the same 
import. So in the English Statutes, and those of the States 
of this Union which I have had an opportunity of examin- 
ing, the term Joan appears to be always used as including 
all contracts in which the rate of interest was limited, and 
taking a higher rate made penal. See Stat. 37. H.8, C. 9. 
13 Eliz. C. 8. 21 Jac. I. C. 17. 12 Car. C. 13. 12 Ann, C. 
16. Stat. of Virginia, 1 Hen. Stat. at large, 102. 1 Re- 
vised Code, 1819, 174. Law of Mass. 138. Laws N. C. 
Laws Ky. Laws of Ga. In the decisions on these Sta- 
tutes it seems to have been uniformly held, that they extend 
to contracts for forbearance , or giving further day for the 
payment of pre-existing debts, as much as to contracts for 
loan, strictly speaking. In Ord on Usury, and the cases 
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there cited, it issaid, “if there be a pre-existing debt, thi 
“ forbearance of it may be usurious. Itis nothing more 
“ than lending the money for further time. So, if on a sale 
“ the money is retained by the vender, it is a supposed lend+ 
“ ing, subject tothe laws against Uusury.” In | Vesey, p. 
530, Ld. Commissioner Eyre says, “ Usury is taking more 
“than the law allows for a loan, or, as I read it, the forbear- 
“ance of a debt.” In Watkins vs. Taylor, 2d Munford, 
428, the President of the Court says, “an agreement for 
“ forbearance of a debt due, in consideration of receiving 


' “ata future day a higher premium or greater emolument 


“than legal interest, is clearly usury.” The judicial opi- 
nions given in 1 Hen. and Mun. 4—4. H..and M. 223, 4; 
90. 2% Mun. 429. 4 Mun. 243—6. Cranch, 253, are to 
the same effect. ; 

By our Act of 1819, (Laws Ala. 444,) no person shall, 
upon any contract for the Joan of any money, &c., take 
above the value of eight dollars for the forbearance of one 
hundred dollars for one year; and all bonds, &c., on which a 
higher rate of interest is received or taken, shall be utterly 
void. I presume that it cannot be contended that this Sta- 
tute does not render void bonds, &c., made after its enact- 
ment for pre-existing debts, in which a higher rate of inter- 
est than eight per cent. per annum is stipulated, though not 
for a loan ; or that to brmg a contract within the Act, the in- 
terest must actually be received. 

But the terms of the Ist Section of the Act of February, 
1818, leave no room for doubt on my mind, as to the de- 
scription of contracts to which it applies. Its title shews, 
that in its enactment, the Legislature had the Act of 1805 
m view ; and they have adopted terms to express threir inten- 
tion more comprehensive than those used in most of the 
Statutes to which I have referred. “ Any rate of interest 
“or premium for the loan or use of money, wares, merchan- 
“ dize, or other commodity,” &c., “ shall be legal and re- 
“ coverable.” Does not the forbearance of a pre-existing 
debt give further use of the money? Can any one read 
the sentence, and understand by it that the term use is ap- 
plicable only to wares, merchandize, or other commodity, and 
not to money ?——that what is here meant, is the loan of mo- 
ney, and the use of wares, merchandize, &c. ?—or that 
both the terms loan and use do not alike extend to all the 
enumerated subjects? By the 2d Section of the Act, “on 
“ all contracts, written or verbal, where no specific rate of 
“interest or premium is expressed, interest shall be taken, 
“ recovered, and allowed, at the rate of eight per cent. per 
“annum.” If it was the intention of the Legislature to con- 
fme the operation of the first Section within the limits now 
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wontendéd for, why has it been declared in the second ih 
such general terms that on all contracts where no specific 
rate of interest is expressed interest shall be recovered “at 
the rate of eight per cent.? If it was intended that a high- 
er rate of interest should not be recovered on any contract 
for payment of money not founded onan actual loan, would 
not the second Section have expressed, in terms less doubt- 
ful, that on contracts ascertaining the sum due, and not be- 
ing for money lent, &c. interest should be allowed at this 
rate? Would not the subjects of the contracts on which 
any rate of interest to be agreed upon was made legal and 
recoverable, have been defined in terms very different from 
those used in the first Section ? 

The history of the country has been adverted to as aid: 
ing in the construction of this Statute. It has been said, 
that at the time of its enactment great encouragement was 
offered for the loan of money by the laws of the neighbour- 
ing States of Mississyppi and Louisiana—that it was appre- 
hended that if the restrictions imposed by the Act of 1805 
were not removed, much of the monied capital of this 
State would leave it for a better market—that the rapidly 
advancing prosperity of the country afforded a prospect for 
the employment of money with great profit, and to the ge-« 
neral benefit of the community—that the object of the Act 
of 1818 was to increase the facilities for borrowing money, 
and not to let creditors loose to contract for interest with- 
out limit on debts already due. From the same history, we 
learn that the opinion was about this time gaining ground 
that all laws limiting the rate of interest were impolitic, and 
tended to defeat their own object, to increase, instead of 
lessening the interest to be paid by those who wanted mo- 
ney. Whether this, as a general proposition, be correct or 
not, Iam not prepared to say. All must admit that this opi- 
nion, in producing the Act of 1818, was highly disastrous 
in its consequences to a considerable portion of the people 
of this State. The history of the country, as well as the ti- 
tle of the Act, induce me to think that the restraints impos- 
ed by the Act of 1805 ‘on contracts for interest was the 
supposed mischief which the Act of 1818 was intended to 
remedy. Why should the restrictions be removed in cases 
of loan only, and continued on all other contracts ? To one 
disposed to give a high interest for money under an expec- 
tation of a greater profit from its use, or under the pressure 
ef great necessity, it could make little difference whether 
the money was retained by a new contract with his creditor 
or borrowed of another ; and had it been generally under- 
stood (as it is now said is to be understood from a proper 
<onstruction ef the Statute.) that a legal contract fora high- 
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tr rate of interest than eight per cent. could be made only 
in consideration of an actual loan, it is obvious that the on- 


Henry _ Win- }y, or the general effect of such a construction of the law 


on the community would have been to produce contracts 
for the loan of money to satisfy the pressing demands of 
creditors, instead of contracts with the creditors for further 
forbearance. 

But the terms of the Statute seem to me to leave no room 
to resort to the supposed object of the Legislature in its 
enactment in order to give it a proper construction. It is 
said, that the right to make contracts of this description ori- 
ginates with the Statute. That the Statute requires the con- 
tract to be in writing, and that by analogy to the principles 
applicable to the Statute of Frauds, the consideration, being 
a part of the contract, must be expressed in writing. The 
Statute of Frauds requires that the agreements within its 
provisions shall be in writing, and enacts that if not in writ- 
ng no action shall be brought onthem. Our Statute of 
1818, as I read it, requires that the rate of interest stipulat- 
ed and agreed upon by the parties to the contract, shall be 
expressed in writing, and the writing signed by the party to 
be charged. The second Section of the Statute directs, 
that on all contracts where no specific rate of interest is ex- 

ressed, interest shall be allowed at eight per cent. Had it 
n the intention of the Legislature to confine contracts of 
this description to cases of loan, and to require that the con- 
sideration should be expressed in the written contract, they 
could not have been at a loss for words to manifest such in- 
tention with clearness and precision. What matter or right 
has its origin in this Statute ? Not the right to contract for 
the payment of money, or for the payment of interest, but 
the right to contract for interest exceeding eight per cent. 
per annum. To recover interest exceeding this rate, it must 
be averred that the rate was expressed in writing ; but I can- 
not perceive why it should be necessary that more than this 
should be so averred, for ail the other matter of the contract 
is good without the aid of the Statute. 6 Bac. Ab. 383, 
3 I am satisfied (by reasons which need not be here re- 
pone) that a contract for interest was good at common 
aw. The Statutes on the subject have for the most part 
restrained and not given the right to make such contracts. 
That if the rate of interest be fairly and bona fide stipulat- 
ed and agreed upon by the parties expressed in writing, 
and the writing signed by the party to be charged, the Sta- 
tute makes it legal and recoverable, whether the considera- 
tion be a loan of money or other commodity, or the use of 
money by giving further forbearance for a pre-existing debt 
—this Court has heretofore decided (a) that the writing 
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which is the foundation of the action, whether it be under 
seal or not, must be received as evidence of the debt or du- 
ty ; and that it is not necessary to aver or prove the consi- 
deration. 

I have not been able to perceive the force of the objec- 
tion that by the Records it is not averred that the rate of 
interest was fairly and bona fide stipulated. Every contract 
is to be presumed to have been fair and bona fide until the 
contrary appear ; to presume that it was obtained by fraud, 
or attended with other circumstances rendering it null, would 
at least be novel. Full effect will I think be given to these 
terms in the Statute, when we consider the strong and com- 
prehensive terms by which any rate of interest is made le. 
gal and recoverable. I infer that the framers of the Sta- 
tute, by requiring that the rate of interest should be fairly 
and bona fide stipulated, and that no bona fide contract 
should be vacated or in any manner impaired by reason of 
any premium or rate of interest, intended to obviate any 
doubts which might arise as to the power and control of 
Courts of Justice over contracts for interest which might 
not be fair and bona fide. And if this averment had been 
made in the declaration, I cannot perceive but that the samé 
presumption must have attached to the contract, and the 
same and no greater range for defence have been left open 
to the other party as there would have been without it. 

It is said that for the time after the maturity of the notes 
which were payable at a future day, and in the cases in 
which the notes were payable at their dates, there is no 
contract for forbearance, and no consideration to support 
the agreement for the interest specified ; and that therefore 
the stipulated rate must govern only for the period of for- 
bearance as expressed in the notes ; and that from the time 
when they became due, the interest, according to the second 
Section of the Statute, must be at eight per cent. per an- 
num, 

If the parties had agreed for less than eight per cent,, 
there could be_ little hesitation in concluding that the rate 
fixed by the contract must govern up to the time of the judg- 
ment ; and so I think it must here, as in all other cases where 
the rate agreed does not exceed the limits prescribed by 
law. 2 Burrow, 1098. 4 John. 436. It is further said, 
that these high rates of interest, from their very enormity, 
are to be considered but as penalty ; and that this is more 
particularly the case as to the notes on which the stipulat- 
ed interest was to run only from maturity, as in these it ae- 
crued only on the condition of failing to pay at maturity. 

But if this renders it a penalty, interest on every debt to be 
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paid at a future day is as much so, and the contract of the 
parties as to it must be disregarded; and yet the Statute 
unequivocally makes the contract of the parties the stand- 
ard. Itis true these rates are enormous, very greatly be- 
yond what any prudent man would contract for, and must 
naturally excite commiseration for the misfortunes and im- 
prudence of those who made such contracts. Their hard- 
ship and oppression, and their ruinous consequences to a 
portion of the community, have in the argument been 
spoken of with much feeling ; but a Court of Justice is re- 
quired to enforce contracts, and not authorized to relieve 
the parties from the consequences of their own imprudence. 
It is the law and not the feelings or wishes of those wha 
may administer it which must govern. The questions pre- 
sented by the Records lead not to the enquiry, whether 
there are any equitable circumstances entitling the plain- 
tiffs in Error to relief, but to the examination of the legal 
construction of their contracts. ‘These, in all but the first 
class of cases, appear to me to be direct and unequivocal as 
to the rates of interest expressed ; and it as clearly appears 
that the Statute authorized such contracts, and made them 
legal and recoverable, and that it is not within the scope of 
judicial power to declare that they were illegal and shall! 
not be recovered. 

In the duties which ] have to perform here, I am requir- 
ed to be uninfluenced by sympathy for any whom the ope- 
ration of the laws of the country has involved in distress ; 
and according to the best lights I can obtain to express my 
opinion on the abstract propositions presented. I am of 
opinion, that all the contracts under consideration but those 
of the first class, are within the operation of the first Sec- 
tion of the Statute of Fcbruary, 1818 ; that the parties were 
authorised to contract for interest at the rates expressed ; 
that the interest so stipulated was made legal and recovera- 
ble ; and that in the second, third, and fourth classes of cases, 
the judgments should be affirmed. 


Judges Ellis and Gayle concurred with the Chief Justice 
in the opinion that the Statute requires that the contract on 
its face should shew that the consideration was a loan. 
Judge Gayle also concurred with Judge Scaffold in the opi- 
nion that where the rates of interest were exorbitant, and 
there was no time of forbearance fixed by the contracts, 
they were not within the operation of the first Section ol 
the Act of 1818. As to this last matter Judge Ellis gave no 
opinion. The written opinions of Judges Elis and Gayle 
cannot now he found among the files of the Supreme Court 








